
   UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

_______________________________________________________________________________ 
 
ESTHER HUSSEY, 
 
  Plaintiff, 
 
       Case No. 12-C-0073 
 
v.       Magistrate Judge William E. Callahan 
 
MILWAUKEE COUNTY, 
 
  Defendant. 
_______________________________________________________________________________ 
 

DEFENDANT MILWAUKEE COUNTY’S BRIEF IN OPPOSITION TO  
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

_______________________________________________________________________________ 
 

INTRODUCTION 

 Plaintiff entered County employment 51 years ago and retired 21 years ago.  Pursuant to a 

County ordinance adopted ten years after she was hired, and subject to eligibility requirements 

which she has met, Plaintiff was provided a retiree health insurance benefit which has now vested.  

The basic question in this litigation is not entitlement to the benefit, but the definition of that 

benefit.  The ordinances which created, modified, and explicated this benefit over the 41 years 

since its inception all said that retirees would participate in the same health insurance plan as 

active employees, with the County paying any premium cost.  None of these ordinances said that 

any particular menu or amount of health insurance was guaranteed for life.   

 Times have changed.  Medical services, treatments, delivery systems, and costs have all 

changed over the four decades since Plaintiff was provided premium-free retiree health insurance 

with the same coverage as active employees.  While the schedule of benefits and costs has evolved 

dramatically, Plaintiff has never had to pay a premium for her retiree health insurance.  That 
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premium payment by the County was the vested benefit, Plaintiff has always received that vested 

benefit, and that is why she does not have a valid claim in this case. 

ARGUMENT 

I.   THE ONLY RETIREE HEALTH BENEFIT WHICH DEFENDANT  
EVER AUTHORIZED WAS THE RETIREE’S CONTINUED  
PARTICIPATION IN THE PLAN FOR ACTIVE EMPLOYEES  
WITH THE COUNTY PAYING THE PREMIUM COST. 
 

 In 1971, the County provided a Blue Cross/Blue Shield health insurance benefit for its 

active employees.  At that time, MCGO1 §17.14(7)(i),which set forth that benefit, was amended to  

“apply to retired employees” with  “the payment of premium . . . for retired employees” made by 

the County.  (Hanchek Aff., ¶¶2-3, Exs. A-C.)  The benefit was a continued participation in the 

same plan provided to active employees, but with no premium cost to the retiree. 

 Plaintiff acknowledges this in her own motion for summary judgment; she, too, quotes the 

1971 ordinance as the basis for her claim.  (Plaintiff’s Memorandum of Law in Support of 

Summary Judgment, p. 7 (hereafter, “Pltf’s Memo”)).   The difference in Plaintiff’s argument is 

that she treats the specific 1971 Blue Cross/Blue Shield benefit schedule (which did not include 

employee co-pays, co-insurance, or deductibles) as the benefit, while the ordinance only says that 

the active employees’ plan shall apply to retirees and the County shall pay for the retirees’ 

premiums. 

 This merger of premium and benefit schedules is unwarranted, a conclusion which is 

clearly demonstrated by the materials which Plaintiff has offered here.  The 1977 benefits booklet 

said: 

                                                
1 This Brief will utilize the same abbreviations and designations as Defendant used in its own 
motion for summary judgment and supporting brief. 
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[F]ull coverage under our Plan continues until Medicare begins.  Then our 
Plan supplements Medicare so that . . . you have the same full coverage as 
before. 
 

(Hussey Affidavit, Ex. B; Pltf’s Memo, p. 8.)  

This only states that “coverage under our [the County’s] Plan continues”; there is nothing which defines the 

terms of this “coverage” or which suggests that “our Plan” can never change. 

 The 1991 booklet on which Plaintiff relies makes the point even more emphatically: 

If an active employee retires, . . . the retiree may participate in the health plan 
in which he/she is currently enrolled on the same basis as coverage provided 
to the active employees group.  The county will make the full premium 
contribution on behalf of the retiree. 
 

(Pltf’s Memo, p. 8, reciting Hussey Aff., Ex. C; see also Hanchek Aff., ¶¶2-4.)   

 The same construction of the benefit was used by the County’s Deputy Director of Human Resources, 

Richard Cecshin, who assisted  in developing the 2012 budget for the County’s health insurance program: 

My understanding is retirees . . . were eligible for participation in our health 
plan at no premium contribution. 
 
 

(Ganzer Aff., Ex. C, p. 14, l. 14.)  Stephen Cady, the fiscal and budget analyst for the County’s Board of 

Supervisors also confirmed this interpretation of the ordinance: 

Certainly the way it has been understood is that employee healthcare, when it 
becomes a retiree benefit, the retirees enjoy access to the same healthcare 
plan or plans if we have more than one, that an active employee has access 
to.  The only difference is that the retiree is not required to pay the monthly 
premium. 

 

(Supplemental Affidavit of Alan M. Levy (hereafter, “Levy Supp. Aff”), Ex. II, p. 10, l. 23 – p. 11, l. 4.) 

Again, as a retiree, Plaintiff  “has been given access to the exact same healthcare plan . . . that the 

active employees get.”  (Id., p. 43, l. 20-23.)  The vested benefit was always continued participation in the 

active employees’ health plan – whatever that might be – at no premium cost, not at “no additional costs” 

(Pltf’s Memo, p. 9).  Not one word of any ordinance ever said the active employees’ plan would never involve 

a participant cost or it would never be changed.  The fortuity that the active employees had no co-pay, co-

Case 2:12-cv-00073-WEC   Filed 08/08/12   Page 3 of 9   Document 35



4 
 

insurance, or deductibles when the 1971 ordinance was adopted or when Plaintiff retired in 1991 does not 

create an assurance that such modification will never occur. 

II. WISCONSIN DECISIONS ABOUT VESTED RETIREMENT 
BENEFITS DO NOT SUPPORT PLAINTIFF’S ATTEMPT TO 
EXPAND THE COUNTY’S ORDINANCES.    

 
 No one disputes that Plaintiff has a vested right to the same health insurance as active County 

employees, and to the County’s payment of the premium costs for that coverage.  That is the vested benefit 

announced and preserved in MCGO §17.14(7). 

 However, as with all health insurance, the active employees’ plan  has changed since Plaintiff  retired 

over 20 years ago.  Like virtually every plan everywhere, this one has added co-payments, co-insurance, and 

deductibles,  as well as benefits for treatments, medications, and procedures which did not exist when Plaintiff 

retired.  Just as Plaintiff can take advantage of the active employee plan’s coverage for these medical break-

throughs  and improvements, so she must adhere to its changes in delivery, pricing, and incentives.  As long as 

the benefit of participation on parity with active employees is continued, no principle of Wisconsin law has 

been violated. 

 Plaintiff’s principal complaint is not with the full payment of her insurance premium, but with the 

changes to the active employees’ plan in which she participates.  It must be noted that these changes were 

designed for the active employees, and that their application here is really a by-product of allowing retirees to 

participate in the same plan as the actives.  In both groups, modern plan design uses financial incentives (or 

disincentives) to create choices which the participant, as a judicious consumer of health services, can make to 

control costs and still receive optimum care.   

 Co-pays, deductibles, and co-insurance make the participants think about whether they need to leave 

the plan’s provider network, whether a particular (perhaps minor) ailment really merits treatment in an 

emergency room, and whether a generic drug is sufficient for their needs.  After seeing enormous inflation in 

medical costs unchecked by participants whose 100% coverage removed those costs from their healthcare 

decisions, these  changes are now being used to “bend the curve” of that inflation.  “From the patient 

perspective, increased cost sharing, [e.g., higher patient co-payments] is the principal instrument of change.”  
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Young, Olsen, and McGinnis, Value in Healthcare:  Accounting for Cost, Quality, Safety, Outcomes, and 

Innovation, National Academy of Sciences (2010), pp. 112-113.  As the Wisconsin Employment Relations 

Commission has pointed out, these measures are designed to affect decisions as to usage of the plan.  W.P.P.A. 

and Eau Claire County, WERC Decision No. 33662 (February 23, 2012).  Cost-sharing of premiums – which 

is not present here – focuses on whether to participate in the plan; cost-sharing  of treatments and procedures is 

designed to give the participant a consumer’s stake in selection of providers and treatments.  “For instance, an 

otherwise healthy patient in the traditional system may be willing to pay a $10 co-payment for an office visit 

when he has a cold.  If, instead, he is in a high-deductible health plan . . . he may choose simply to use over-

the-counter remedies without consulting a physician.”  Consumer Financial Incentives: A Decision Guide for 

Purchasers, AHRQ Publication No. 07(08) – 0059; U.S.D.H.H.S. (2007), p. 1.   

 Rather than acknowledge the definitions and policy differences between premiums and benefits, 

Plaintiff  collapses them into a single payment and contends that the commitment to pay premiums prevents 

any change in the plan’s design.  First plaintiff recites the Wisconsin cases about the right to maintain a benefit 

which has vested (Pltf’s Memo, pp. 11-18), but then she seeks to eliminate the distinction between the benefit 

of premium payments and the specific plan content.  Schlosser v. Allis Chalmers, 86 Wis.2d, 271 N.W.2d 879 

(1978), and Roth v. City of Glendale, 2000 WI 100, 237 Wis.2d 173, 614 N.W.2d 467, were only about 

continuing a benefit after it has vested;  they do not  define the content of the benefit.  Association of State 

Prosecutors v.  Milwaukee County, 199 Wis.2d 549, 544 N.W.2d 888 (1996), dealt with moving money from 

one plan to another, not the content of the benefits those plans provided.  A change in benefits from those 

which had been originally stated as the specifically-vested contents of the plan was not allowed in Wisconsin 

Retired Teachers Association, Inc. v. Employee Trust Funds Board, 207 Wis.2d 1, 558 N.W.2d 83 (1997), but 

the benefit stated in Defendant’s ordinance was for participation in the active employees’ plan, not the content 

of that plan.   

 In Wisconsin, the “promise” which is vested is the delivery of the stated benefit, not the method of 

financing that benefit or the use of funds to deliver it.  “[W]hether a participant has been deprived of some 

accrued benefit” is the issue, not how those “accrued benefits” are designed or financed.  Wisconsin 
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Professional Police Ass’n. v. Lightbourn, 2001 WI 59, ¶140, 243 Wis.2d 512, 627 N.W.2d 507, cert. denied, 

sub nom.  Wisconsin State Engineering Assn v. Lightbourn, 534  US 1080 (2002).  In  regard to pension plans 

Wisconsin courts have relied on 1965 Law, Chap. 405, §2 for the proposition that 

Each county . . . is empowered by county ordinance to make any changes in 
such [employee] benefit plans which hereafter may be necessary or advisable 
in the continued operations of such benefit, but no such change shall operate 
to diminish or impair the . . . benefits . . . 
 

See also:  Bilda v. County of Milwaukee (Bilda I), 2006 WI App 57, ¶15, F.N. 6, 292 Wis.2d 217, 715 

N.W.2d 661;  Bilda v. Milwaukee County (Bilda II),  2006 WI App 673, ¶36, 245 Wis.2d 673, 722 N.W.2d 

116.  Thus,  

“ . . . The State Legislature has empowered the County to make any 
changes in [the retirement system] which may be deemed necessary or 
desirable for the continued operation of [the system], provided 
participants’ rights and benefits are neither ‘diminished’ nor ‘impaired’ by 
the change. 

 
Bilda I, supra, ¶18.  The  benefit was premium-free participation in the active employees’ plan, and throughout 

the various changes in that active employees’ plan, Plaintiff’s ability to participate without payment of a 

premium was never ‘diminished’ or “impaired”. 

 Plaintiff contends that “cost-shifting” denies retirees millions of dollars.  (Pltf’s Memo, p. 15.)  The 

statement fails to acknowledge that these changes in plan design do not single out retirees for reductions in 

benefits.  Rather, all plan participants  -- both active and retired – are subject to the same design, are given the 

same incentives to be wise consumers of healthcare, and contribute to a more efficient system which will 

reduce – “save” – overall costs.  Through all of this, nothing has been done to diminish or impair the retiree’s 

right to participate in the active employees’ plan without paying any premium.  A change in plan design is 

permitted as long as the benefit itself – the waiver of whatever premium the others pay to participate in the plan 

– is not altered.  Compare:  Lightbourn, supra.   

Rehrauer v. City of Milwaukee, 2001 WI App. 151, 246 Wis.2d 863, 631 N.W.2d 444, adds little to 

support Plaintiff’s case.  That  opinion involved a City of Milwaukee firefighter’s pension plan for which the 

specific benefits were collectively bargained and then adopted by ordinance.  (Here the benefit was neither 
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bargained nor stated in any detail when adopted in 1971.)  Rehrauer and its predecessor, Welter v. City of 

Milwaukee, 214 Wis.2d 485, 571 N.W.2d 459 (1997)) have sometimes been summarized as holding that an 

employee’s pension benefit is vested at the time of hire, and that it cannot be reduced from its most generous 

level without the employee’s individual consent.   

A different conclusion is indicated in more recent decisions.  The Wisconsin Supreme Court 

unanimously rejected the plaintiff’s contention in Loth v. City of Milwaukee, 2008 WI 129, 315 Wis.2d  35, 

758 N.W.2d 766, that Rehrauer, and Welter, Roth, and Schlosser prevented reduction of a City of Milwaukee 

retiree health insurance benefit.  Not only did the Court decline to hold that the contents of the more generous 

plan benefit vested upon hiring or upon completing the required term of service, but they made no reference to 

Welter or Rehrauer in their opinion.  If these two Appeals Court decisions had any vitality, they would have 

been confronted and either distinguished or rejected; instead, the Supreme Court treated them as not even 

worthy of comment.  Rehrauer and Welter simply do not support the proposition that a retiree health benefit is 

frozen forever at hiring, retirement, or any other point in between. 

III. SEVENTH CIRCUIT PRECEDENT PRESUMES RETIREE 
HEALTH BENEFITS CAN BE MODIFIED UNLESS THEY 
HAVE BEEN OTHERWISE SPECIFIED BY THE SPONSORING 
PARTIES.    

 
 Plaintiff does not discuss the Seventh Circuit decisions in which the evolution of medical 

treatments and costs have caused changes in retiree health plans.  Modern federal principles, based on contract 

law, 2 have held that the “scope of the obligation” stated in a retiree health benefit is not automatically “forever 

fixed [by a] . . . chain which binds [the employer] . . . to every detail of a plan [in effect 45 years ago which] no 

longer exists.”  Zielinski v. Pabst Brewing Co., Inc., 463 F.3d 615, 618 (7th Cir. 2006); see also: Diehl v. Twin 

Disc, Inc., 102 F.3d 301, 309 (7th Cir. 1996);   Temme v. Bemis Co.,  662 F.3d 730, 739 (7th Cir. 2010). 

 Plaintiff treats the Roth decision as an economic policy statement about protection of vested benefits.  

Again, the details of cited cases must be taken into consideration.  Roth involved a union contract which, 

                                                
2 While governmental plans are exempted from the Employee Retirement Income Security Act of 1974, 29 USC 
§1003(b((1), the cases discussed here did not rely on that statute.  Instead, they were all treated as questions of 
contract law, like the “benefit contract” Plaintiff claims.  Pltf’s Memo, p. 9, citing MCGO §17.14(h). 
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during regular renegotiation, added a monthly premium for retirees who wished to utilize it; no premium 

charge and no union contract exist in the instant case.  The Roth majority cited the Seventh Circuit’s use of a 

presumption that retiree health benefits from a private employer  ended with the expiration date of the labor 

contract which created them unless there was a “contrary indication in the language of the agreement or 

extrinsic evidence.”  Roth, supra, at  ¶34.  The concurrence explained that Bidlack v. Wheelabrator Corp., 993 

F.2d 603 (7th Cir. 1993), adopted a presumption of non-vesting and rejected an inferred vesting approach used 

in Senn v. United Dominion Corp., 951 F.2d 806 (7th Cir. 1992),  Roth, ¶41, et seq.  The whole Bidlack 

discussion was about a presumption that a union contract’s mandate for a particular retiree benefit ended when 

that contract expired unless a continuation of the benefit could be shown by contract language under contract 

law.  Roth, supra, ¶¶43-48.  None of these elements – not labor contracts, not limited to terms of contract 

duration, and not questions about continuing whatever benefit was contractually required – is present here. 

 The real teaching of Roth and the cases it discusses is that the language used by the party or parties 

which created the benefit controls how that benefit should be administered.  The ordinance which created the 

plan issue here did not say that the menu of benefits could never be changed; it only said that Plaintiff would 

never have to pay a premium to participate in that plan, and that Plaintiff would always get whatever benefits 

were provided in the active employees’ plan.  That is what Plaintiff has always received, and that is all she is 

entitled to receive. 

CONCLUSION 

 The County adopted an ordinance which assured otherwise eligible retirees that it would pay any and 

all premiums necessary so those retirees could continue participation in its health insurance program for active 

employees.  When the active employee plan improved benefits to include new medical treatments, processes, 

and medications, the retirees received the same improvements.  When the active employees’ plan changed 

insurance carriers, went to self-insurance, used and later dropped an HMO option, and began to utilize co-pays, 

co-insurance, and deductibles, retirees accepted and utilized the same programs.  Now the county has expanded 

its use of deductibles, co-pays, co-insurance and emergency room payments – the same change has been 

applied to retirees and active employees. 
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 Plaintiff may, indeed, have to pay more this year than last year if she uses an out-of-

network provider, and co-insurance in or out of network also may cost more.  But the County’s 

obligation is to pay the premium, not to maintain a higher benefit for retirees than for actives.  The 

alternative would be the chaos of myriad different payment amounts for the same healthcare:  

Plaintiff (she contends) will pay nothing, while younger retirees may be held to smaller co-pays, 

co-insurance, and deductibles depending on whatever was in effect when they were actives.  “To 

require that . . . [the County]  . . . provide for the life of the retirees the precise benefits described 

in insurance booklets drafted ten or twenty years ago previously”,  Diehl, supra, at p. 309, is 

unreal, unreasonable, and unsupported by the language of the ordinance.   

 The County is obligated, and only obligated, to pay the full premium for Plaintiff to 

continue participating in the same plan as active employees.  She receives that benefit. 

 For the reasons set forth above, as well as those it has offered earlier in this litigation, 

Defendant Milwaukee County requests that the complaint be dismissed and that judgment be 

awarded in favor of the County as a matter of law. 

Dated at Milwaukee, Wisconsin this 8th day of August, 2012. 

     Respectfully submitted, 

  /S/ Alan M. Levy     
 Alan M. Levy 

LINDNER & MARSACK, S.C. 
 411 East Wisconsin Avenue, Suite 1800 
 Milwaukee, WI 53202 
 (414) 273-3910;  (414) 298-9873 (facsimile) 
  alevy@lindner-marsack.com 
  Attorneys for the Defendant 
 
 
 
 

Case 2:12-cv-00073-WEC   Filed 08/08/12   Page 9 of 9   Document 35

mailto:jmurray@lindner-marsack.com

