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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

ESTHER HUSSEY, on her own
behalf and on behalf of a class 
of similarly situated,

Plaintiff,

v. Case No. 12-cv-0073

MILWAUKEE COUNTY,

Defendant.

I. Introduction

Milwaukee County, by its responsive filings, has conceded virtually every legal and

factual issue raised by Esther Hussey in her Motion for Summary Judgment. The County’s

responsive submissions never challenge the applicability of  42 U.S.C. § 1983 to the case at

bar. The County does not address the propriety of the injunctive relief requested by Esther

Hussey. The County does not (and cannot) contest the fact that Ms. Hussey’s claim that she

had cost free health coverage for 35 years from 1971 to 2006. The County admits Ms.

Hussey, based on her 30 years of work for Milwaukee County,  has a vested benefit in

retirement health care. The County presses only one significant argument: Milwaukee

County retirees are only entitled to access to health care and the County must pay the

premiums – yet, the County is able to unilaterally determine how much the retirees must pay

for access to their healthcare by calling the contributions something other than premiums.

Esther Hussey and all other Milwaukee County employees/retirees of her

employment genre received cost free health care from 1971 until 2006. Despite that 35 year
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history, Milwaukee County says with a straight face that those who earned the cost free

benefits really did not earn the benefits, rather, they earned a right to participate on terms that

can be modified and changed as the County sees fit. This claim, void of a single authorizing

ordinance, is actually contrary to the County’s own ordinances as well as in derogation of

Wisconsin statutory and case law.

Esther Hussey has demonstrated that she has a vested property interest in the full

monthly payment of her health care premium - a premium that pays the actual cost of her

health care coverage. The County’s unlawful actions constitute a taking enforceable under 42

U.S.C. § 1983. Ms. Hussey has met her burden under the summary judgment standard. She

asks this Court to grant her Motion for Summary Judgment on the issue of liability and seeks

immediate issuance of an order enjoining the County from diminishing the benefit she was

promised and had long received. Alternatively, and minimally, she seeks an order enjoining

the County from using the “Non-Duplication” method for calculating retiree healthcare

contributions. 

II.        Milwaukee County’s submissions to the Court are contradictory,
uncertain and fail to address several issues.

The defense cites Milwaukee County’s benefits books and employee interpretations

for the proposition that the County only promised to pay retirees the same benefits as active

employees. The County is forced into these less than reliable authorities since there is no

ordinance or law that supports the County’s position. Moreover, even the benefits books

cited by the County are unclear. The County cites the 1991 benefits booklet which states that

employees who retire “...may participate in the health plan in which he/she is enrolled on the

same basis as coverage provided to the active employees group”. See, Affidavit of Esther
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Hussey, date June 30, 2012, Exhibit C (previously submitted). The year 1991 is significant to

this lawsuit since Esther Hussey retired in 1991. However, in 1991, as had been the case

since 1971, the monthly premium covered all health care costs. When citing this booklet, and

the 1977 booklet which provided “...you have the same full coverage as before,” the County

recites “there is nothing that defines the terms of this “coverage”. See, Defendant’s Brief in

Opposition to Plaintiff’s Motion for Summary Judgment at page. 3. Moreover, the County

avers that the Plaintiff’s argument constitutes a “merger of premium and benefit schedules”

which the County declares “unwarranted”. Id. at page 2.  

The County’s declaration that the definition of the term “coverage” cannot be found,

or even the uncertainty raised by the undefined term, lends itself to a construction in favor of

the Plaintiff. In Di Dio v. Bd. of Trs. of the Milwaukee Pub. Sch. Teachers Annuity & Ret.

Fund, 38 Wis.2d 261 at 269, 156 N.W.2d 418 (1968), the Wisconsin Supreme Court held

that “pension laws should be liberally construed in favor of the persons intended to be

benefitted thereby”.  This line of legal reasoning is not inconsistent with the construction of

insurance and other contracts where ambiguity must be construed against the drafter.

Froedtert Mem'l Lutheran Hosp. v. Nat'l States Ins., 2009 WI 33, ¶ 41, 317 Wis.2d 54, 765

N.W.2d 251. The County’s argument that somehow the uncertainty of the coverage provided

should inure to the County’s benefit is not supported by law. Rather, Wisconsin law requires

the opposite conclusion. 

In this case, the ordinance at issue is the several iterations of Chapter 17.14, which

addresses various and assorted changes to plan design related to active employees. Even if

one accepts the County’s arguments, this Court has before it two objectively reasonable

interpretations of that provision. The ordinance guarantees payment of a monthly premium
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that reflects the full cost of coverage, as was provided for thirty-five years, according to Ms.

Hussey and acknowledged by the County. The County believes the provision allows only

access to the insurance plan. Ms. Hussey suggests that when weighing the content of the

ordinance, Wisconsin statutes guaranteeing the viability and vesting of benefits, and

Wisconsin case law supporting the vesting of benefits and forbiding diminution of same, the

County’s interpretation cannot be supported.

 III. Under controlling Wisconsin case law, Ms. Hussey has a vested property
right, as well as a contract right, to the benefits she earned during her
tenure with Milwaukee County which entitles her to Summary Judgment.

Ms. Hussey has demonstrated through the briefs and affidavits on file–as well as an

exacting look at Milwaukee County’s own ordinances – that she has a vested property right

in  payment of her full monthly premium for health care. See, Affidavit of Esther Hussey,

dated June 28, 2012, Exhibit A. Ms. Hussey will not reiterate the statutory, case law and

ordinance protections previously supplied to the court. Suffice to say, Wisconsin law long

ago said benefits could not be diminished by legislative perrogative without the member’s

agreement. See, Affidavit of Michael J. Ganzer, dated July 7, 2012, Exhibit B (Laws of

1945). Case law supports the proposition that a right earned during years of service cannot be

unilaterally changed, removed or redacted.  Schlosser v. Allis Chalmers, 86 Wis.2d 266, 271

N.W.2d 879 (1978), Roth v. City of Glendale, 2000 WI 100, 237 Wis.2d 17, 614 N.W.2d

467, Rehrauer v. City of Milwaukee, 2001 WI App 151, 246 Wis.2d 863, 631 N.W.2d 644,

and Champine v. Milwaukee County, 2005 WI App 75, 280 Wis.2d 603, 696 N.W.2d 245

(2005). The County’s own ordinances, year after year, declaim that premium payments are

vested for those like Ms. Hussey who meet the criteria. See, Affidavit of Joseph Czarnezki,

dated June 30, 2012, Exhibits K through R (General Ordinances of Milwaukee County,
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Chapter 17, 1996 through 2012). Defendant at this late hour tries to lure this Court away

from the Wisconsin precedents that support Ms. Hussey by referring to a series of 7  Circuitth

cases. The law in the 7  Circuit does not control in this case, as Defendant previouslyth

conceded. See, Defendant’s Brief for Summary Judgment, page 8. The cases cited by

Defendant in its Opposition Brief are not precedent because, as conceded by Defendant, state

law is used to define the rights. Id.  The Court must rely on the Wisconsin cases that address

the vesting issue. How can the Defendant seriously claim that all of those decisions were

incorrectly decided,  or lack validity because they have not been referenced by the Wisconsin

Supreme Court. That is an incorrect analysis.  Wisconsin law remains unchanged. The law is

clear: Vested benefits cannot be reduced without permission of the beneficiary. 

Milwaukee County’s response to the Plaintiffs arguments is that the only earned right

is the right to health plan access. Yet, the County neglects to offer citation to any ordinance

or law to back up its interpretation. The County maintains it can and will change elements of

the plan as it sees fit. The County avers that these types of changes - deductibles, co-

insurance and co-pays - are nothing more than measures designed to affect decisions on

usage. See, Defendant’s Brief in Opposition, page 5. The County callously goes on to suggest

that a patient with co-pays will find it more cost efficient to use an over the counter remedy

rather than see a doctor about a cold. Id. The Defendant indicates that it is simply trying to

“bend the curve” of inflation as it relates to cost containment of health care costs. Defendant

does not deny that it sets the premium amount. Defendant does not deny it can cheapen the

premium cost by cost shifting. Yet, Milwaukee County avers, somewhat incredulously, that

it has not cheapened the benefit provided to Esther Hussey. From a policy standpoint, co-

pays, deductibles and co-insurance payments required of the retirees will tend to dissuade
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retirees who have illness and injury from obtaining needed treatment when they must

contribute from their limited retirement income. The County fails to put this Court on notice

about another important point: the County is not the primary payer. The County plan is

effectively a secondary insurance and pays out only that which Medicare Part B does not

cover. Yet, by cost-shifting through co-pays and deductibles, its premium costs have been

reduced. There is nothing in the law of Wisconsin or Milwaukee County that suggests a

vested benefit can be diminished because the benefit has become more expensive over time.

The County’s policy arguments must fail.

 IV. Should the Court find liability, the County has conceded the Plaintiff’s
positions on the applicability of 42 U.S.C. § 1983 and requested injunctive
relief because its has not addressed those issues in its submissions to the
Court.

There are crucial omissions in the County’s submissions both in response to the

Plaintiffs Motion for Summary Judgment and in support of its own Motion for Summary

Judgment. The County has failed to address Esther Hussey’s contention that 42 U.S.C. §

1983 is the appropriate vehicle for vindicating her property rights. Ms. Hussey has, from the

beginning of this case, stated that her claim was brought pursuant to 42 U.S.C. § 1983. Yet,

the County has not addressed same. The County has offered no argument as to why § 1983

does not apply to the case at bar. The County’s position concedes this issue.

The County has also failed to follow up on its offered affirmative defense that the

State of Wisconsin Notice of Claim statute, Wis. Stat. Sec. 893.80, has not been met. As

noted in Ms. Hussey’s Brief in Support, Wisconsin’s Notice of Claim statute has been

deemed non-applicable cases involving deprivation of federal protected rights. Felder v.

Casey, 487 U.S. 131, 108 S. Ct. 2302 (1988). The County’s position concedes this issue.
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Most significantly, the County stands utterly mute on the issue of injunctive relief. By

standing silent, the County has left this court with no opposing  theory on the applicability of

injunctive relief. The County has apparently conceded this issue, also   

V. Conclusion

Esther Hussey asks this Court to grant her motion for Summary Judgment against

Defendant Milwaukee County. She also seeks an injunction from this Court ordering

Milwaukee County to cease and desist from exacting co-pays, deductibles and co-insurance.

Justice requires the restoration of this woman’s well earned benefits. 

Dated this 22nd day of August, 2012.
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