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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

ESTHER HUSSEY, on her own
behalf and on behalf of a class 
of similarly situated,

Plaintiff,

v. Case No. 12-cv-0073

MILWAUKEE COUNTY,

Defendant.

I. Introduction

Milwaukee County’s Motion for Summary Judgment is premised upon two fatal errors.

First and foremost is the Affidavit of Matthew Hanchek, wherein the Court is advised that there

have been many changes over the years to Esther Hussey’s health plan. In truth, there have not

been any changes from the time of her retirement in 1991 until 2006. In several cases, Mr.

Hanchek’s citations to the Milwaukee County Ordinances actually buttress Ms. Hussey’s claims

- almost as if Mr. Hanchek didn’t bother reading the ordinances he cites. Mr. Hanchek’s affidavit

is misleading at a minimum, hopefully occasioned by negligence rather than intent.

Milwaukee County’s second error is an invented legal argument presented in two distinct

parts. The County claims that payment of Esther Hussey’s health insurance premiums were all

that was guaranteed, thereby allowing the County to impose costs in other ways. In making this

argument, the County must necessarily define the term “vested” so as to permit the County to

change the retiree health plan at its whim, despite the fact that the term “vested” actually means

the benefit is immutable. 
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Part and parcel of this argument is the County’s reliance on the phrase “monthly

premium”, which is the language of the County’s promise to Esther Hussey and others, in order

to allow change to the benefit plan. What the County fails to acknowledge is that at the time the

benefit was promised, and later when it was specifically deemed “vested” by ordinance, the only

payment for health care required was that of the premium. Co-pays, deductibles and co-

insurance were never a part of the plan when the promise was made to Esther Hussey and the

rest of the Milwaukee County’s retirees and active employees. Now, Milwaukee County wants

to renege on the promises it made more than a generation ago, exacting payment from a

vulnerable group - disorganized, spread around the country and without means to challenge the

political will - until this lawsuit was instituted to halt this practice. Eighty-five year old Esther

Hussey, a feisty member of “America’s Greatest Generation”, and a woman of limited income,

seeks this Court’s order to direct Milwaukee County to fulfill the promises made to her by

members of County government who have long since left the County’s employ.1

II. Milwaukee County’s Motion for Summary Judgment must be denied since  it
relies on Matthew Hanchek’s misleading and false affidavit as well as an
erroneous interpretation and misapplication of Milwaukee County’s
ordinances.

Milwaukee County is bound by its own ordinances. Those ordinances, at least as far back

as 1971, have declared that retiree health care premiums will be paid in full each and every

month by the County.  Now, when Esther Hussey challenges unilateral changes to the plan,

 In the Plaintiff’s Brief in Support of her Motion for Summary Judgment, counsel inadvertently1

referred to Ms. Hussey as residing on the north side of Milwaukee when she actually resides on

Milwaukee’s south side-critically pointed out to counsel by Ms. Hussey. This error was due to a redraft of

the brief resulting from counsel’s computer crash on Sunday, July 1, 2012. Various portions of that brief

were redrafted in some significant haste since the brief was due July 2, 2012. Fortunately, with the

assistance of a dedicated IT professional, the brief was retrieved from the hard drive, though not all parts

were saved. The stress and anxiety of counsel when the computer crash occurred would have made for

some great YouTube video.
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Milwaukee County declares that the only “vested benefit” is access to whatever plan the County

feels like doling out. This litigation is about stopping the County, through accounting tricks and

arguments of misdirection,  from eroding the value of Esther Hussey’s vested rights.  

Matthew Hancheck is Milwaukee County’s Benefits Administrator. Let his words speak

for the County.

Q: Is it your belief that there is cost-shifting from the cost of the premium to the
retired? In other words, that since the premiums are free to the retiree, that the
offset by causing them to pay more toward their out-of-pocket costs, in effect,
exacts a premium from them?

A: The more generous the benefit, the higher the premium would be. So in an
indirect sense, yes.

Affidavit of Michael J. Ganzer, dated July 2, 2012, Exhibit A (Copy of Transcript of
Deposition of Matthew P. Hanchek, pages 45-46).

Mr. Hanchek provided a more expansive explanation of the effort to cap its premium

expenses by cost shifting to retirees, but more context is needed to fully frame the County’s

unlawful behavior. The County is a self-funded plan and can manipulate its premiums and costs

in various ways. Mr. Hanchek offers the County’s perspective:

Q: Now, do you use the words “contributions” and “premiums” interchangeably in
that context.

A: Almost. Generally speaking, if I’m talking about premiums, I’m talking about the
total monthly premium that is charged for that coverage, whether it’s a premium
charged by an insurer or a premium equivalency by a self-funded plan.
Contributions are strictly the employee’s portion of that premium.

Q: This plan is self-funded, is it not?

A: It is self-funded.

Q: Okay. So there isn’t an insurance premium, per se. There’s a payment for part of
the cost of self-funding. Is that how it works?
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A: Effectively, yes. The plan actuaries calculate the premium equivalency effectively
the same way that a fully insured plan would, and we use that for establishing a
COBRA rate for the establishing employees’ premiums.

...
Q: And somebody who has hired after 1993 and who was under age 65 would pay

what?

A: Would pay the full monthly premium cost, which is similar to the active
employee cost but they’re in a separate rating group, so by averages, they might
be a little bit different, usually a little higher. They’re – sorry, go on.

Q: Don’t stop if you haven’t finished your answer.

A: We rate by groups of employees, and their premiums reflect the cost that
coverage is. Active employees are in one rating group, pre-65 retirees, post-65
retirees, for developing the cost of the coverage.

Q: So its not individual who are rated, but categories; is that right?

A: Correct.

Affidavit of Michael J. Ganzer, dated August 7, 2012, Exhibit A (Copy of Transcript of
Deposition of Matthew P. Hanchek, pages 52-54).

Mr. Hanchek conceded the health care plan is self–funded, giving the county total

freedom to design the plan and allocate costs. Mr. Hanchek also admits that the co-pays and

deductibles are measures that shift costs to retirees. Mr. Hanchek testified that different groups

are evaluated differently - which most interestingly, undermines the county’s claim that active

employees and retirees are treated the same. The separate evaluation of different groups of

employees and/or retirees allows the county to allocate certain portions of its costs so that

payment must be made by those promised fully paid monthly premiums. It is simple common

sense that the County would want to shift costs to the most expensive group of members: the

retirees, who also have the greatest health needs.

The County insists that retirees have always been treated the same as active employees.

Mr. Hanchek’s affidavit, without proper context, implies that the two groups have always had
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synonymous coverage.  This is simply not the case. As further explored below, retirees and

active employees have had different coverages, different contributions and co-pays and have

been treated differently by the County, even in setting its pricing for its self-funded plan. Despite

all of that, Mr. Hanchek’s affidavit is disingenuous at best and intentionally misleading at its

worst. In his affidavit, Mr. Hanchek states: “I have reviewed the County’s employee and retiree

health benefits since 1989 and determined that those benefits have changed numerous times.”

Defendant’s Brief in Support of Motion for Summary Judgment, Affidavit of Matthew P.

Hanchek, ¶ 9. This representation is utterly and demonstrably false as it relates to the vested

benefits of Esther Hussey and similarly situated retirees.

A.  Hanchek swears: In 1989 Deductibles were Introduced into the Plan.

Mr. Hanchek stated that deductibles were introduced into the plan in 1989.

One has to wonder if Mr. Hanchek bothered to even read the ordinance he cites. The ordinance is

not about deductibles at all, rather, it is about premium contributions. It goes further in

separating the classes of individuals required to pay the premium contributions, specifically

exempting those who started their employment with Milwaukee County before 1989! The

distinction is made, obviously, because employees and retirees had already been promised their

cost free healthcare and it could not be taken away. The 1989 ordinance is clear:

(a) The County shall pay the full monthly cost of providing such coverage for
employes who commenced their employment with Milwaukee County prior to
July 31, 1989.

(b) Employes who commenced their employment with Milwaukee County on or after
July 31, 1989 shall pay $10 per month toward the cost of a single plan, $20 per
month toward the cost of a single parent plan, or $20 per month toward the cost of
a family plan. The appropriate payment shall be made through payroll deduction.

...
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(h) The provisions of (a) shall apply to retired members of the County Retirement
System with 15 or more years of creditable pension service as a County employe
(rest redacted).

Affidavit of Joseph Czarnezki, dated June 30, 2012, Exhibit H (previously submitted).

 First, Mr. Hanchek incorrectly described the ordinance. Second, it appears he does not

comprehend its impact in this case. The ordinance does not apply to Esther Hussey. Her

employment began years before 1989. Mr. Hanchek’s statement is inaccurate at a minimum and

is clearly misleading. Sanctions may well be warranted under F.R.C.P 11(b).

B.  Hanchek swears: In 1990 Co-payments and co-insurance are introduced into the
Plan.

In his affidavit, Mr. Hanchek states that in 1990 co-payments and co-insurance were

introduced into the Plan. What Mr. Hanchek does not clarify is whether he is referring to the

enactment in 1989 or a new enactment in 1990. Mr. Hanchek, it must be noted, did not submit

any ordinances to substantiate his assertions, leaving the court and Ms. Hussey to guess at the

basis for his claims. Regardless while it may be true they were introduced, it does not appear that

they were applicable to all employees, nor to the then-retired former employees.  

Affidavit of Joseph Czarnezki, date June 30, 2012, Exhibit H (previously submitted).

C.  Hanchek swears: 12/16/93 Certain (later all) new hires on or after January 1, 1994
were required to pay for their own health insurance premiums.

Mr. Hanchek goes on to state in his affidavit that in 1993, “Certain (later all) new hires

on or after January 1, 1994, were required to pay for their own retiree health insurance

premiums.”  Affidavit of Joseph Czarnezki, dated June 30, 2012 Exhibit I (previously submitted). 

While true, this change has nothing to do with Ms. Hussey or others similarly situated. The

County decided to cap its potential costs by eliminating the benefit of fully paid monthly

premiums for employees hired after 1994. While interesting, it is not relevant to the issue at bar
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and seems to have been offered simply to insinuate there was a change to Ms. Hussey’s benefit

status. There was none because Ms. Hussey retired in 1991. 

D. Hanchek swears: On 3/21/96 Vesting rules were explicated; On 02/15/96 Special
Rules were added for Froedtert employees who had been County employees: On
03/21/96 Rules for employees taking February 1996 severance package.

In 1996, several changes were made to employee benefit packages as averred by Mr.

Hanchek, that much is true. However, none of them impacted Ms. Hussey. Drawing attention to

the “explication” of the vesting rules is bizarre. The “explication” simply says the rights are vested

pursuant to a different chapter of Milwaukee County’s Ordinances which stated no retirement

system funds were used in funding the health care vested benefit. Affidavit of Joseph Czarnezki,

dated June 30, 2012, Exhibit K (previously submitted). Also in 1996, special provisions were

made for employees of Doyne Hospital who, by virtue of the sale of the county’s main hospital,

would never reach the 15 year benchmark. The changes laid out a graduated scale of premium

payments for Doyne employees who would be transferred to Froedtert Hospital, their new

employer, based on years of service to Milwaukee County. Id. Put another way, the County

obligated itself to pay a portion of the premium amount on behalf of Doyne employees with less

than 15 years of service.  Again, without the proper context, Mr. Hanchek’s affidavit suggests this

change had an impact on Ms. Hussey - an impact  he claims she did not challenge. That is a false

impression. The change had nothing to do with Ms. Hussey or her vested benefit.

It is also important to note a distinct change in the language of Milwaukee County

Ordinance 17.14(h), enacted in 1996. This shift may have happened before 1996 but given the

importance Defendant places on the “changes” of 1996, it deserves highlighting. In 1989,

Ordinance 17.14 reads, in relevant part:
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(a) The County shall pay the full monthly cost of providing such coverage for
employes who commenced their employment with Milwaukee County prior to
July 31, 1989.

(b) Employes who commenced their employment with Milwaukee County on or
after July 31, 1989 shall pay $10 per month toward the cost of a single plan,
$20 per month toward the cost of a single parent plan, or $20 per month
toward the cost of a family plan. The appropriate payment shall be made
through payroll deduction.

...
(h) The provisions of (a) shall apply to retired members of the County Retirement

System with 15 or more years of creditable pension service as a County
employe...

Affidavit of Joseph Czarnezki, dated June 30, 2012, Exhibit H (previously submitted). 

By 1996, however, a much more general formulation had appeared. The beginning of the

1996 version of 17.14(h) reads: “The county shall pay the full monthly cost of providing such

coverage” to the specified retiree groups.  Affidavit of Joseph Czarnezki, dated August 2, 2012,

Exhibit A (submitted herewith).  While it may seem a distinction without difference, it is not. In

1989, retirees paid nothing for health care, regardless of plan, the county covered all costs – no

employee premiums, no co-pays, no co-insurance. By 1996, there were different plans from which

to choose. The language, however, remained consistent: the county would pay the full monthly

premium of whichever plan a retiree chose.  Ms. Hussey acknowledges that over time and due to

market conditions, the elements of what the  plans offered had to change - whether it was a health

maintenance organization, preferred provider organization, whether prescription drugs could be

obtained from a pharmacy or by mail order, or whatever permutation was available. She

understands that the details will change, and to that she does not object. However, whatever the

structure of the self-funded plan must be, the promise remains the same: the full monthly cost must

be paid by the County.
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E.  Hanchek swears: An HMO Plan was offered to some employees.

The 1997 ordinance is also miscast in Mr. Hanchek’s affidavit. Again, Mr. Hanchek

tenders no ordinance to substantiate his claim. A review of the 1997 Ordinance appears to indicate

that employees were offered an HMO plan, and those employees hired after January 1, 1998 would

pay $38.00 per month for a single plan and $51.00 per month for a family plan. If an employee

was hired on or after July 31, 1989, their contribution was $2 and $6 per month, respectively.

Again, these changes did not effect Ms. Hussey. She was not required to make these payments.

F.  Hanchek swears: 2006 budget changes were made to Medicare premiums and to
other supplemental benefits.

The 2005 budget adjusted the 2006 plan year payment schedule, but again did not effect

Ms. Hussey nor retiree Medicare Part B payments. The language of the 2005 ordinance reads, in

relevant part:

(ee) Retired members of the County Retirement System who are eligible for
continuing their health insurance benefits at County expense under the
provisions of this section shall be eligible for reimbursement of the cost of
their Medicare Part B premiums as well as the Medicare part B premiums of
their eligible spouse and dependents. (Emphasis added.)

Affidavit of Joseph Czarnezki, dated June 30, 2012, Exhibit M (previously submitted). 

This language allows the County to add to the retirees pension checks, the sums paid by

retirees for Medicare Part B premiums. This language is identical to the language in previous

ordinances. What changes, if any occurred, are not delineated by Mr. Hanchek nor are they

apparent from the ordinance.  Ms. Hussey was not subject to a change in her Medicare Part B

reimbursement. Nor did she have any out-of-pocket deductibles, co-pays or out-of-pocket

expenses related to unpaid portions of claims submitted to Medicare Part B.
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G.  Hanchek swears: 2/01/07 Changed premiums for all employees.

It is interesting to note in this averment of his affidavit, Mr. Hanchek refers only to

employees with changed premiums. In 2007, contribution amounts were changed as it related to

active employees in the HMO, PPO and nationwide PPO plans. Affidavit of Joseph Czarnezki,

dated June 30, 2012, Exhibit N (previously submitted). But, Ms. Hussey incurred no additional

expenses as a result of these changes. They did not apply to her and she did not pay any additional

out of pocket expenses. Again, one must wonder why Mr. Hancheck includes this change as it did

not and could not affect Ms. Hussey.

H. Hanchek swears: 12/17/09 Adoption of different deductibles and co-insurance.

Different deductibles and co-insurance parameters were adopted by the County Board on

December 17, 2009. However, the changes made by this ordinance applied to the active

employees, but there was no adverse impact to Ms. Hussey. The only reference to retirees is a

discussion in another chapter of the General Ordinances being amended to adopt a new retirement

age. 

The reality is this: Mr. Hanchek’s roster of changes coupled with his paragraph declaring

no litigation had resulted from this catalog of changes is misleading and intended to support the

conclusion that since the 1990's, Ms. Hussey sat on her hands while her benefits were being

eroded. Nothing could be further from the truth. Benefits and the structure of those benefits

changed over time for current employees of the County, but not to Ms. Hussey. The County

required retirees to pay deductibles and co-pays since 2006 but there has never been an

ordinance authorizing the requirement–only administrative action. The 2011 Ordinance is the

first time the County has, by ordinance, required the retirees to pay deductibles, co-pays and co-

insurance. Matthew Hanchek’s attempts to lead the court down the wrong path by asserting all
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disingenuous and false.  This Court should disregard the less than truthful affidavit of Mr.2

Hanchek and the misleading assertions contained therein.

III. State laws long ago forbade diminishment of any benefit vested as part of a
contract between Milwaukee County and its employees as formulated under
the Laws of 1945 and later incorporated through Milwaukee County
Ordinance 201.

In 1937, the Wisconsin Legislature authorized, by statute, a retirement system for

counties with populations of 500,000 or more. Affidavit of Michael J. Ganzer, dated August 8,

2012, Exhibit B. Of course, Milwaukee County was the only County in the State of Wisconsin of

that size. In 1945, that statutory section was revised and included a legislative intent section

which remains applicable today.

“(1) LEGISLATIVE POLICY. Employes have been attracted to and have
remained in the public service in counties of more than 500,000 population
despite the prevailing higher wages in other employments because of the
deferred compensation for their services promised to them in the form of
retirement annuities and death benefits in the retirement system to which they
have been admitted as contributing members. The purpose of this act is to
strengthen the public service in the most populous counties of the state by
establishing the security of such retirement and death benefits.
...

(c) Every future entrant who shall become a member of this retirement system
after the effective date of this act shall have a similar benefit contract and vested
right in the annuities and all other benefits in the amounts and on the terms and
conditions and in all other respects as provided in the law under which the
retirement system was establish as such law shall have been amended and be in
effect at the date of commencement of his membership.” (Emphasis added).

Id.

The truth is Esther Hussey brought this action to stop the diminution of her benefits as soon as it2

became apparent her benefits were under attack and when she understood the County’s actions were

unlawful. The County’s argument sounds in estoppel and laches–even though it is probably best framed as

a statute of limitations argument. In any case, the County has not raised laches, estoppel or statute of

limitations as affirmative defenses, required by Fed.R.C.P. 8(c), nor has the defense argued those legal

theories–only a reference to Esther Hussey sitting on her hands. Affirmative defenses must be plead or they

are waived. Wood vs Milyand, 132 S.Ct. 1826, 182 L.Ed.2nd 773(2012); Tornello vs. Deligiannis Brothers,

Inc. 180 F.2nd 553(7thCir.1950).
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In 1965, the legislature granted “home rule” to counties, including Milwaukee, to

manage the retirement benefits and make changes as necessary to ensure continued operation

of the retirement system. The legislature included one imperative constraint:

[N]o such change shall operate to diminish or impair the annuities, benefits or
other rights of any person who is a member of such retirement system prior to
the effective date of any such change. (Emphasis supplied)

Affidavit of Michael J. Ganzer, dated August 8, 2012, Exhibit C. 

In 1967, Milwaukee County included the following language in Chapter 201 of the

ordinances:

The system created hereunder shall become effective as December 24,
1967, as to all persons of the county on or after such date and shall be a
continuation of the retirement system originally effective on January 1,
1938, as amended from time to time thereafter. 

Affidavit of Michael J. Ganzer, dated August 8, 2012, Exhibit D.

At this point, it is appropriate to point out again that Esther Hussey began working for

Milwaukee County in 1961, and remained a full-time employee until her retirement in 1991.

The Wisconsin Legislature, recognizing the wage disparity between public and private sector

employment, guaranteed retirement and other benefits to Milwaukee County employees. In

1967, Milwaukee County by ordinance expressly stated that Chapter 201, relating to pension

benefits, was a continuation of the State Legislature’s enactment guaranteeing pension,

annuities, and other benefits to Milwaukee County employees. The County’s ordinance

incorporated the guarantees of all benefits being vested by contract and thus the prohibition

against diminishment. This historically based commitment to protecting retiree benefits

extends to Ms. Hussey’s health care benefits.
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In a recent Milwaukee County Circuit Court case, the laws as outlined above were part

of the Court’s decision when analyzing a different vested right. Affidavit of Michael J. Ganzer,

dated August 8, 2012, Exhibit E, Decision and Order of July 11, 2012 issued by Hon. William

S. Pocan, Stoker, et al. V. Milwaukee County, et al., Milwaukee County Case No. 11-CV-

18550. In that case, nurses sued Milwaukee County after the County enacted a modification of

a calculation method used to determine a participants’ monthly pension benefit. Id. at page 1.

The County reduced the annuity benefit multiplier from 2% to 1.6%,  with the lower multiplier

being applied to salary earned after January 1, 2012. Id. The Plaintiffs argued that the 2%

multiplier should apply for all years of service because the benefit became vested upon hiring,

and could not be diminished. Id. at page 2. The Court thoroughly analyzed the state and county

enactments outline above. The court held:

In this case, there is an employment contract for retirement benefits that (Plaintiff)
and other County employees had upon being hired by the County, pursuant to
chapter 138 of the Laws of 1945. Thus, permitting retroactive revocation of that
contract would be unjust and inequitable.

Id. at 14. 

Ms. Hussey acknowledges that there is no precedential value in Judge Pocan’s opinion

though it holds considerable persuasive value and is instructive in examining Ms. Hussey’s

claim. Applying Judge Pocan’s logic to this lawsuit, the laws of 1937 and 1945 remain valid

today. In fact, Milwaukee County stipulated to same in the Stoker case. Affidavit of Michael J.

Ganzer, dated August 8, 2012, Exhibit F. Chapter 201 of the General Ordinances still begins

with the proclamation that this retirement system is the continuation of that established in

1938.  Affidavit of Michael J. Ganzer, dated August 8, 2012, Exhibit D. The law in Wisconsin

as it relates to Milwaukee County is crystal clear–once a retirement benefit is granted to an
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employee of Milwaukee County, it cannot be diminished. In this case, Esther Hussey’s right to

cost free health care cannot now be diminished by Milwaukee County. The “annuities and all

other benefits” language of the Laws of 1945 controls and mandates restoration of Ms.

Hussey’s benefits.  

IV. The County casually overlooks the clear meaning of the word “vested”, in
Wisconsin case law and in the County’s own ordinances.

The next inquiry concerns the definition of the term “vested” and to what retirement

“rights” the word applies. As discussed at length in Ms. Hussey’s Memomrandum of Law

submitted in support of her Motion of Summary Judgment, the law in Wisconsin is clear:

Vested rights cannot be modified without permission of the beneficiary.

Although many of the cases cited below have already been discussed in Ms. Hussey’s

own Memorandum of Law, a few key cases bear repeating. A 2005 case stands for the

proposition that health care benefits which have been accrued are protected, and that those

benefits may only be altered at they relate to work not yet performed. Champine v. Milwaukee

County, 2005 WI App 75, 280 Wis.2d 603.696 N.W.2d 245, ¶16. Another case notes that a city

can set eligibility criteria but holds that all eligibility criteria must be met before vesting

accrues. Loth v. City of Milwaukee, 2008 WI 129, 315 Wis.2d 35, 758 N.W.2d 766

By statute and ordinance, accrued benefits once vested may not thereafter be reduced.

“[T]here is no taking or impairment of contract when everyone concedes that accrued benefits

must be paid.” W.P.P.A. v. Lightbourn, 2001 WI 59, ¶175, 243 Wis.2d 512, 627 N.W.2d 507.

That assurance, however, “extends only to ‘rights exercised and benefits accrued’ which are

‘due’ for “services rendered.” Id., ¶111.
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Keeping those cases in mind, the analysis turns to the meaning of the word “vested.”

As defined by Black’s Law Dictionary, “vested” means: 

Accrued; fixed; settled; absolute; having the character of giving the rights of
absolute ownership; not contingent; not subject to be defeated by a condition
precedent.

Black's Law Dictionary 1301 (9th ed.2009).  

Ms. Hussey’s right to fully paid health care benefits vested upon their granting in 1971

and upon her retirement - in complete harmony with Wisconsin law. Without reciting the

litany of cases found in Ms. Hussey’s main Memorandum, it is prudent to remember the

direction provided by the Wisconsin Supreme Court with regard to sanctity of vested benefits.

“If employees trade off present wages for benefits upon retirement, they expect assurance that

these benefits will continue into the future.”  Roth v. City of Glendale, 2000 WI 100, ¶28, 237

Wis.2d 17, 614 N.W.2d 467:

Retirement benefits are essentially status benefits that carry with them an inference
that they continue as long as the prerequisite status is maintained and the
beneficiary remains a retiree.  The right to receive health and welfare benefits arises
from the retiree’s status as a past employee and is not dependent on a continued or
current relationship with the employers. … 

Id. 

Esther Hussey’s retirement benefits, including her retirement health care benefits,

were earned as she continued to work for Milwaukee County. Her benefits became vested

during her employment and upon her retirement, and were further recognized and

guaranteed by Milwaukee County ordinance.

Milwaukee County offers no proof for its blithe assertion that the 1971 ordinance

only provided access, and that all subsequent ordinances have vested only access to a plan.

By 1996, the right to “full monthly premium” payment was vested and covered all health
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care costs. In its argument, Milwaukee County essentially asks this court to make the word

“vested” mere surplusage to its ordinances. In other words, the County’s interpretation of

the term “vested” makes it meaningless in the context of the ordinances. If the County

wanted to reserve its rights, it should have done so. The pragmatic truth of the matter is

that retirement healthcare benefits were legislated and approved by the Milwaukee County

Board and implemented by the County Executive. What the County is trying to do now is

to find a way to “unvest” vested benefits of its many retirees. 

It is a cardinal rule of statutory construction that a statute or ordinance ought “upon

the whole, to be so construed that, if [it] can be prevented, no clause, sentence or word

shall be superfluous, void or insignificant.” Duncan v. Walker, 533 U.S. 167, 174 (2001).

Put another way: A statute should not be interpreted in a manner that renders a word

superfluous. Id. The word “vested” was originally inserted in Milwaukee County’s

ordinances in 1996 and it should be given it usual and customary meaning. The word is not

ambiguous. Furthermore, the word has been retained through several revisions of the

ordinance. It was never removed, qualified or modified. A vested right is one that cannot

be diminished. The reference to a vested right in the ordinance is not limited to mere

access, but rather to payment of the full monthly cost - as the ordinance clearly reads, as it

was intended, and as in fact it was implemented.

In a 2004 case, the Wisconsin Supreme Court took up an issue of statutory

interpretation regarding the Dane County District Attorneys’ refusal to prosecute a private

citizen complaint. State ex rel. Kalal v. Circuit Court for Dane County, 271 Wis.2d 633, 681

N.W.2d 110 (2004). The state Supreme Court engaged in a long examination of the rules of

statutory construction. Id. at ¶ 38 The court noted there are two accepted methods for
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interpretation. First, look to extrinsic factors to determine legislative intent. Id. Second, look to

intrinsic factors such as common meaning of words and punctuation to determine the meaning

of the statute. Id. The court in State ex rel. Kalal noted that when looking to the intent of

legislation, it is the solemn obligation of the judiciary to give full effect to the law enacted.

State ex rel. Kalal, at ¶ 44. The court is to assume that the legislature's intent is expressed in

the statutory language. Id. It is the enacted law, not the unenacted intent, that is binding on the

public. Id. The purpose of statutory interpretation is “to determine what the statute means so

that it may be given its full, proper, and intended effect.” Id. Statutory interpretation “begins

with the language of the statute. If the meaning of the statute is plain, we ordinarily stop the

inquiry.” Id. at ¶ 44; See generally, Seider v. O’Connell, 236 Wis.2d 211, 232, 612 N.W.2d

659; State v. Setagord,, 211 Wis.2d 397, 406, 565 N.W.2d 506; State v. Williams, 198 Wis.2d

516, 525, 544 N.W.2d 406; State v. Martin, 162 Wis.2d 883, 893-94, 470 N.W.2d 900.

Statutory language is given its common, ordinary, and accepted meaning, except that technical

or specially-defined words or phrases are given their technical meaning. Id.; also see, Bruno v.

Milwaukee County, 2003 WI 28, ¶ 8, 20, 260 Wis.2d 633, 660 N.W.2d 656. The court noted

that context is important to meaning. State ex rel. Kalal, ¶ 46. Therefore, “statutory language is

interpreted in the context in which it is used;” - not in isolation but as part of a whole -  and

reasonably, to avoid absurd or unreasonable results. Id.; Also see, State v. Delaney, 2003 WI 9,

¶ 13, 259 Wis.2d 77, 658 N.W.2d 416; Landis v. Physicians Ins. Co. of Wis., 2001 WI 86, ¶ 16,

245 Wis.2d 1, 628 N.W.2d 893; Seider v. O’Connell, 236 Wis.2d 211, ¶ 43, 612 N.W.2d 659.

Where statutory language is unambiguous, there is no need to examine or seek extrinsic

sources of interpretation. Id., also see, State ex rel. Cramer v. Schwartz, 236 Wis.2d 473, ¶ 18,

613 N.W.2d 591; Seider, 236 Wis.2d 211, ¶ 50, 612 N.W.2d 659; Martin, 162 Wis.2d at
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893-94, 470 N.W.2d 900. “In construing or interpreting a statute the court is not at liberty to

disregard the plain, clear words of the statute.” State ex rel. Kalal, citing State v. Pratt, 36

Wis.2d 312, 317, 153 N.W.2d 18 (1967).

This should be the frame work under which the court considers the failure of the

County to insert reservation language in its health care ordinance. The fact that County did not

include language of reservation should be seen by this Court as an express decision not to

reserve its right to change the benefit it declared vested. The state Supreme Court has oft used

the canon of expressio unius est exlusio alteris to determine the limitations on legislative

action at all levels of local and state government. Expressio unius is roughly translated as “to

express or include one thing implies the exclusion of the other, or of the alternative.” Black's

Law Dictionary 661 (9th ed.2009). The Wisconsin Supreme Court has embraced the use of this

cannon to concluded “the legislature’s failure to specifically confer [a] power is evidence of

the legislative intent not to permit the exercise of power.” See generally, Groh v. Groh,110

Wis.2d 117, 125, 327 N.W.2d 655 (1982) and DaimlerChrysler v. LIRC, 2007 WI 15, ¶ 29,

299 Wis.2d 1, 727 N.W.2d 311 (2007). The County chose to remain silent on reserving its

right to change the terms of the vested benefit. It stood silent on the now-proffered assertion

that the vested benefit is only to access. The several County Boards and County Executives

never intended to reserve rights, therefore, the County has a duty to honor its promise, stated in

its ordinances, to provide full health care to Esther Hussey as has been the case since 1971,

through her retirement and up to today.  Ms. Hussey has a vested benefit to full coverage at no

cost.

V. The County should be ordered to return the “Make Whole” method of
Medicare reimbursement as that benefit also became vested upon Ms.
Hussey’s retirement.
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The County claims there is no harm to Ms. Hussey by its change in calculating

reimbursement benefits commencing in 2012. Ms. Hussey would and does strongly disagree.

As explained in some length by the Defendant, the County claims to have voluntarily overpaid

claims made as the secondary insurer for retirees. The 2011 ordinance, which changed the

benefit for the 2012 plan year, reads, in relevant part:

(dd) Effective January 1, 2012, the County Medicare coordination methodology
will be “non-duplication”. Under this method, when Medicare is the primary health
coverage, the benefit paid by Milwaukee County’s plan will be the difference
between the benefit provided in section 17.14(7) and the amount paid by
Medicare.”

 Affidavit of Joseph Czarnezki, dated June 30, 2012, Exhibit R (previously submitted). 

This language is utterly incomprehensible. It took Matthew Hancheck several iterations

to achieve clarity on its meaning for the lawyers in attendance at his deposition. Previously, as

Hanchek explained, the county utilized the “Come Out Whole” method.

Q: Could you explain to me what the difference between the two might be?

A: Sure. Under the Come Out Whole method, someone who is covered under
Medicare has the potential of the combination of the County coverage or any
secondary coverage and Medicare equaling 100 percent of the payment in some
situations.

Under the Non-Duplication method, the combination of the plans would never
exceed the coverage provided under the secondary plan.

Q: Could you explain that to me, please? I don’t quite understand it.

A: Sure. When a retiree, not an employee, is Medicare-eligible, Medicare is the
primary payor. The Medicare pays first without regard to the secondary plan.
The secondary plan then has to apply a set of rules for coordinating that
coverage with Medicare. They will generally follow one of two methods; they’ll
either match the benefit that the would have had without regard to Medicare, or
they will combine with Medicare to equal a greater payment that the plan would
have made on its own.
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Q: So could you give me –

Mr. Levy: Excuse me. By “plan” in that last sentence, you mean the
secondary plan?

A: The secondary plan.

Mr. Levy: Thank you.

Q: All right. So could you give me an example of, first, the Come Out Whole
method and then how it was changed by the Non-Duplication method?

A: Sure. For the Come Out Whole method, if you had an outpatient procedure that
was, say, $1,000 and all of your Medicare deductibles have been – $1,000 after
Medicare’s discount, all of the Medicare deductibles have already been
fulfilled. In that scenario, Medicare would likely pay roughly 80 percent of that
allowed amount, leaving a $200 balance.

Under the Come Out Whole approach, the plan would look at the $200 balance
and would say, in absence of Medicare, we would have paid up to,
hypothetically, $800. There’s only $200 left, therefore, we’ll pay the $200
remaining.

Or another variation of the Come Out Whole approach could be our plan would
pay 80 percent, and it would pay the 80 percent of that remaining balance.

Q: Okay. So –

A: By comparison, under Non-Duplication, that same $1,000 bill, Medicare has
paid 800. If the secondary plan pays 80 percent, it would pay up to 80 percent
of that $800 bill, so it would have not additional payment.

Q: Okay, so in the Come Out Whole method which you just described, I just want
to get this clear, on a $1,000 procedure, whatever it might be, Medicare would
pay, let’s say, $800, so there’s $200 still owing.

Under the Come Out Whole method, is it your testimony the county would pick
up the 200, but on the Non-Duplication method, they would pick up something
less than the 200 that would be the same as if it was insured, like by Medicare
Part B or some private insurer?

A: Under the Come Out Whole, the County would – assuming it’s a County-
covered expense as well, the County would have picked up the $200.
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Under Non-Duplication, the employee would be respnsible for the lesser of
what they would have been responsible for under the County’s plan alone, or
what they’re responsible for under Medicare.

Q: Okay.

A: So they will never be worse than what the County plan would have paid.

Affidavit of Michael J. Ganzer, dated July 2, 2012, Exhibit A (Copy of
Transcript of Deposition of Matthew P. Hanchek, pages 22-25).

The previously utilized “Make Whole” method resulted in a retiree having no out of

pocket costs for a medical procedure. The County effectively picked up the difference between

cost and Medicare payment. Now, the “Non-Duplication” methods hangs the cost squarely

around the neck of the retiree. If the Medicare payment equals the amount the County would

have paid the retiree under the former plan, the balance of the payment is at a 100% cost to the

retiree. In Ms. Hussey’s case, a procedure that for years might have been at no out of pocket

cost to her is now an expense of several hundred dollars. And tapping Ms. Hussey’s wallet is

what the County had in mind from the outset. Just ask Matt Hanchek.

Q: I’ve had a lot of County retirees complain about the application of this costing
them significantly more for certain items. Are you aware of any, that the Non-
Duplication method would actually be more expense for the County retiree than
the Come Out Whole method?

A: It certainly would be more expensive for the retire than the Come Out Whole
method. It’s either the plan is paying or the retiree is paying it.

Q: All right. And so, you know, you have here on the bottom that there’s $5.7
million in savings. In effect, by changing this, that sum of money in a gross
sense is transferred from the County’s responsibility to the employee’s
responsibility, retiree’s responsibility; is that correct?

A: Correct.

Affidavit of Michael J. Ganzer, dated July 2, 2012, Exhibit A (Copy of Transcript of
Deposition of Matthew P. Hanchek, pages 25).
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This so-called “correction” in payment method is not authorized by ordinance. It was

changed at the suggestion and whim of the Employee Benefit’s office. As Matthew Hanchek

explained during his deposition:

A: The coordination methodology, to the best of my knowledge, isn’t spelled out
anywhere in ordinance and hasn’t been.

Q: So this is something that came out of the way the staff handled coordination?

A: That is entirely how the staff was administering the benefit.

Id. at pages 60-61.

The County has handled payment of the unpaid Medicare portion for many, many years

consistent with Esther Hussy’s earned cost-free insurance. Now, with what the County

considers authorizing language in the 2011 Ordinance, applicable starting January 1, 2012, an

interpretation is inserted by Milwaukee County’s administration which entirely changes and

invalidates many years of Milwaukee County practice, a practice  which was entirely

consistent with the County’s obligation of paying all retiree health costs.

The impact caused by the whimsy of the County is devastating.  Ms. Hussey continues

to endure a 125% increase in the costs of healthcare coverage - and that is before the “Non-

Duplication” takes an even larger bite of her fixed income of under $28,000 per annum. This

cost may not seem like much at first glance, however, the prospect that a health dependent

retiree will now have to pay 10%+/- of annual income toward medical care, when that payment

was never required before, has a significant impact on the retiree. 
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VI. Esther Hussey has a vested property right in having the County pay her
full monthly premium for health care - a premium which reflects the
actual cost of her coverage.

Once again, Milwaukee County mischaracterizes the nature of Ms. Hussey’s property

right. Milwaukee County states Ms. Hussey is seeking “a lifetime property right to the

insurance plan in effect when she retired so that those benefits can never be changed.”

Defendant’s Brief in Support of Motion for Summary Judgment, page 8. Ms. Hussey does not

ask nor does she seek to lock the County into purchasing a plan that exactly mirrors her

coverage in 1991, when she retired, or the most expensive plan. Ms. Hussey understands that

the market changes, plan coverages change and that plans come and go in the marketplace. She

also understands that the County needs to find a plan or plans that maximize the county’s

dollars for the benefit purchased. However, the plan specifics are not related to her vested

property rights. Ms. Hussey was guaranteed full payment of her healthcare by the County. At

the time the benefit was conferred, the monthly premiums covered the entire cost of medical

care. This is exactly what she received from 1971 to 2006.  

The County, as the manager of a self-funded plan, can lower its overall cost by shifting

costs through higher co-pays, co-insurance and deductibles to the participants. To determine

how much of the cost it should shift to its retirees, Milwaukee County had undoubtedly

expended considerable sums. As Mr. Hanchek explained, the County has had it actuaries

evaluate the pools of employees and retirees to determine what the proper premium amount

should be by class. Affidavit of Michael J. Ganzer, dated August 8, 2012, Exhibit A (Copy of

Transcript of Deposition of Matthew Hanchek, page 52-54). This process is fraught with

danger for the retirees. First, the County defines the categories for evaluation. Then the County

determines how much of the cost it intends to shift to retirees. Next, it instructs the acutaries to
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formulate a premium amount based on a plan that has a certain level of co-pays, co-insurance

and deductibles. Viola! The County has a premium, eroded by offsets, which it claims meets

the requirements of its ordinances. As the old saw says, there are three kinds of lies: Lies,

damned lies and statistics. Milwaukee County can cook the books from beginning to end and

leave the retires in the red with minimal effort. How is that even remotely honoring its

“vested” obligations to its retirees?  The County, in setting the “value” of the premium, is

doing so unilaterally, without any input of the parties who hold that vested benefit. The County

should be ashamed. All of the actuaries and accountants in the world cannot justify the reality

of this situation: The outcome is in complete derogation of the vesting requirement. This is an

unconstitutional taking of the property of Ms. Hussey since she has no input at all in the

establishment of the same. How does this meet due process requirements? 

Milwaukee County argues Diehl v. Twin Disc, inc., 102 F.3d 301 (7thCir.1996)

supports its claimed right to diminish Ms. Hussey’s benefits. Ms. Hussey does not ask the

County to provide “for life of its retirees the precise benefits described in insurance books”

that are ten or twenty years old. Id. (Emphasis added). Ms. Hussey is not asking for the precise

benefit described in an old insurance booklet; rather, she seeks the precise benefit she was

promised: fully paid premiums which cover all of her medical expenses. Defendant also quotes

a Connecticut case that has no precedential and little persuasive value to attack the basis for

Wisconsin law.  Holding that restrictions in benefits over the years “do not automatically

prove that some property right has been denied,” Poole v. City of Waterbury, 266 Conn. 68,

831 A.2d 211 (2003).(Emphasis added), demonstrates the paucity of authority supporting the

County’s position.   Presumably, Milwaukee County could have, for example, retained the

right to modify the plan at its discretion in the authorizing ordinances. It failed to do so. Not
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only did it fail to reserve its ability to change the plans, it went one step further to assure

employees that benefits were inviolable: it declared the health care benefit vested. 

Defendant also cites  a Wisconsin administrative law decision in an attempt to persuade

the court to adopt its “substantially commensurate” benefit structure position. W.P.P.A and

Eau Claire County, WERC Decis. No. 33662 (2/23/12). It is unclear whether the County 

believes it is still providing a substantially commensurate benefit or whether it believes

asserting same might be a successful feint to influence the court. What is clear is that Ms.

Hussey’s benefit has been so eroded by the County’s unilateral actions it long ago passed the

point where the current benefit is substantially commensurate.  Milwaukee County’s actions3

have had a significant impact on its fixed income retirees–especially those who become ill.

Milwaukee County’s argument is circling around the same drain: As long as the retirees get the

same benefit as the active employees, its obligation is met. As outlined above, what is done to

the active employees does not control, and has not controlled the retiree benefit since its cost

free inception in 1971. The County simply wants to make the coverage the same to save money

and ease its administrative burden.  The law does not allow it to be done. 

VII. Conclusion.

The laws of the State of Wisconsin, both statutory and as declared by the courts,

mandate denial of the County’s Motion. Additionally, Matthew Hanchek’s Affidavit cannot

support the County’s Motion because it is inaccurate and unreliable.  Ms. Hussey urges this

Court to deny Defendant Milwaukee County’s Motion for Summary Judgment. 

  It is also important to note that W.P.P.A. resolves around a collective bargaining agreement,3

which is not the case with Ms. Hussey.
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