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DISCLOSURE STATEMENT 
 

Counsel for Defendant-Appellee, Milwaukee County, furnishes the 

following information in compliance with Cir. R. 26.1 and Fed. R. App. P. 26.1: 

1. The full name of every party that the attorneys represent in the 

case:  

County of Milwaukee, Wisconsin. 

2. The names of all law firms whose partners or associates have 

appeared for the party in the case (including proceedings in the district court 

or before an administrative agency) or are expected to appear for the party in 

this court:  

Lindner & Marsack, S.C. 

3. If the party or amicus is a corporation: 

 1) Identify all its parent corporations, if any:  

N/A. 

2) List any publicly held company that owns 10% or more of 
the party’s or amicus’ stock:  

 
N/A. 

 

Case: 12-3625      Document: 23            Filed: 02/20/2013      Pages: 24



 ii

 
TABLE OF CONTENTS 

DISCLOSURE STATEMENT .............................................................................. i 
 

TABLE OF CONTENTS .................................................................................... ii 
 

TABLE OF AUTHORITIES ............................................................................... iii 
 
STATEMENT ON JURISDICTION ..................................................................... 1 

 
STATEMENT OF THE ISSUES ......................................................................... 1 
 
STATEMENT OF THE CASE ............................................................................ 1 

 
STATEMENT OF FACTS .................................................................................. 2 
 
STANDARD OF REVIEW ................................................................................. 5 
 
SUMMARY OF THE ARGUMENT ..................................................................... 5 

 
ARGUMENT .................................................................................................... 6 

 
 I. Hussey’s Only Vested Benefit as a Retiree is Premium-Free 

Participation in the County’s Health Insurance Plan for its Active 
Employees. ...................................................................................... 6 

 
 II. Because the Dispute is About the Content of a Health Insurance 

Program, Reliance on Protection of Pension Benefits is Misplaced. .... 8 
 
 III. Hussey’s Insistence on Retention of the Plan in which No Cost-

Sharing was used is Unsupportable. .............................................. 11 
 

CONCLUSION ............................................................................................... 17 
 
CERTIFICATE OF COMPLIANCE WITH F.R.A.P. RULE 32(a)(7) ....................... 18 
 
CERTIFICATE OF SERVICE .......................................................................... 19 
 
  

Case: 12-3625      Document: 23            Filed: 02/20/2013      Pages: 24



 iii

TABLE OF AUTHORITIES 

Cases 
Ass’n of State Prosecutors v. Milwaukee County, 199 Wis. 2d 549, 544 N.W.2d 
888 (1996) ...................................................................................................... 9 

 

Becker v. Chrysler, LLC, 691 F.3d 879 (7th Cir. 2012) .................................... 15 
 

Boston Teachers Union, Local 66 AFT, AFL-CIO v. City of Boston, 694 N.E.2d 33 
(Mass. Ct. App. 1998) ...................................................................................... 7 

 

Cantor v. Berkshire Life Ins. Co., 171 Ohio St. 405, 171 N.E.2d 518 (1960) .... 10 
 

Diehl v. Twin Disc, Inc., 102 F.3d 301 (7th Cir. 1996) ..................................... 12 
 

Herrmann v. Cencom Cable Assoc. Inc., 978 F.2d 978 (7th Cir. 1992) ....... 14, 15 
 

Loth v. City of Milwaukee, 2008 WI 129, 315 Wis. 2d 35, 758 N.W.2d 766 ..... 10 
 

Mers v. Marriott International Group Accidental Death and Disbursement Plan, 
144 F.3d 1014 (7th Cir. 1998) ....................................................................... 15 

 

New York State Court Officers Ass’n v. Hite, 851 F.Supp.2d 575 (S.D.N.Y. 2012)
 ....................................................................................................................... 7 

 

Poole v. City of Waterbury, 266 Conn. 68, 831 A.2d 211 (2003) ...................... 12 
 

Professional Engineers in California Government v. Schwarzenegger, 239 P.3d 
1186 (Cal. 2010) ............................................................................................. 8 

 

Rosploch v. Alumatic Corp. of Am., 77 Wis. 2d 76, 251 N.W.2d 838 (1977) ........ 9 
 

Roth v. City of Glendale, 2000 WI 100, 237 Wis. 2d 173, 614 N.W.2d 467 ...... 10 
 

Schlosser v. Allis-Chalmers Corp., 86 Wis. 2d 226, 271 N.W.2d 879 (1978) ..... 10 
 

State Teachers’ Ret. Bd. v. Giessel, 12 Wis. 2d 5, 106 N.W.2d 301 (1960) ......... 9 
 

Tackett v. M & G Polymers USA, LLC, 853 F.Supp.2d 697 (S.D. Ohio 2012) ...... 7 
 

Temme v. Bemis Co., 622 F.3d 730 (7th Cir. 2010)......................................... 13 
 

United Paperworkers International Union, AFL-CIO, CLC v. Jefferson Smurfit 
Corp., 771 F.Supp. 992 (E.D.Mo. 1991) ........................................................... 8 

 

Case: 12-3625      Document: 23            Filed: 02/20/2013      Pages: 24



 iv

Voigt v. S. Side Laundry & Dry Cleaners, Inc., 24 Wis. 2d 114, 128 N.W.2d 411 
(1964) ............................................................................................................. 9 

 

Wisconsin Retired Teachers Ass’n, Inc. v. Employe Trust Funds Board, 207 Wis. 
2d 1, 558 N.W.2d 83 (1997) ............................................................................ 9 

 

Zielinski v. Pabst Brewing Co., Inc., 463 F.3d 615 (7th Cir. 2006) ............. 12, 13 

Statutes 
29 U.S.C. § 1022 [ERISA, § 102] .................................................................... 14 

Other Authorities 
1945 Laws Ch. 138(1) ..................................................................................... 9 

 

1965 Laws Ch. 405 ......................................................................................... 9 

Ordinances 
M.C.G.O. Chap. 17 ...................................................................................... 2, 9 

 

M.C.G.O. § 17.14 .......................................................................................... 11 
 

M.C.G.O. § 17.14(7) .......................................................................... 2, 7, 8, 11 
 

M.C.G.O. § 17.14(8) .................................................................................. 4, 14 
 

M.C.G.O. § 201.24 .......................................................................................... 9 
 

Case: 12-3625      Document: 23            Filed: 02/20/2013      Pages: 24



 1

STATEMENT ON JURISDICTION 

The Statement on Jurisdiction supplied by Plaintiff-Appellant is complete 

and correct. 

STATEMENT OF THE ISSUES 

Defendant-Appellee contends the correct statement of the issues is: 

Whether ordinances which stated that Milwaukee County would make 

“payment[s] of premiums” to provide “the full monthly cost” of the same health 

insurance coverage for its retirees as that offered its active employees created a 

vested right which exempted those retirees from any changes which added to 

that insurance program the same deductibles, co-payments, co-insurance or 

other cost-sharing for medical treatments as applied to the active employees? 

Short Answer: The district court was correct in holding that the County 

satisfied its obligation by providing premium-free retiree health insurance 

which was the same as that offered to its active employees. 

STATEMENT OF THE CASE 

The Statement of the Case supplied by Plaintiff-Appellant is complete 

and correct. 
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STATEMENT OF FACTS 

In 1971, Defendant-Appellee Milwaukee County (“County”) extended the 

Blue Cross Blue Shield and major medical health insurance policy for its active 

employees to “retired members of the County Retirement System” by its 

“payment of premiums” for that insurance. (S. App. 1 000003, App.2 000014.) 

Thus, retirees were to receive the same health insurance coverage as the 

County’s active employees (the “actives”), and the County was to pay the entire 

premium cost of the otherwise eligible retirees. (S. App. 000004.)  

Ever since then, the County’s ordinances have set forth its health 

insurance programs for the actives in its “Classification Salary Standardization 

Ordnance,” M.C.G.O. 3 Chap. 17, and then added that the County would pay 

the premium cost for those retirees otherwise eligible to receive the same 

insurance. For example, File No. 89-653(a)(a), said at Section 17.14(7)(a) that 

the “County shall pay the full monthly cost of providing such coverage for 

employees who commenced their employment . . . prior to July 31, 1989,” and, 

at subsection (h), that the “provisions of (a) shall apply to retired members. . . .” 

(App. 000019-000021; 000026 (comparable 1993 version).) More recent 

iterations have renumbered this subsection but kept the same import (“the 

county shall pay the full monthly cost of providing such coverage to retired 

members . . .”). (App. 000059-000060.) 

                                                            
1 “S. App.” refers to the district court’s Decision and Order in the Required Short 
Appendix of Plaintiff-Appellant Esther Hussey. 
2 “App.” refers to the Appendix of Plaintiff-Appellant Esther Hussey. 
3 “M.C.G.O.” refers to Milwaukee County General Ordinances. 
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Thus, there is no dispute that otherwise eligible County employees who 

had been hired prior to 1994, like Plaintiff-Appellant Esther Hussey (“Hussey”), 

have always received this fully paid retiree health insurance coverage. (S. App. 

000004.) This maintenance of premium-free parity between actives and retirees 

is also reflected in information distributed to employees over the years. (App. 

000007 (“full coverage under our [County] Plans continues” after retirement); 

App. 000008 (“if an active employee retires . . ., the retiree may participate in 

the health plan in which he/she is currently enrolled. . . . [T]he County will 

make the full premium contribution . . .” (emphasis added).)  

County staff responsible for budgeting and administering the health plan 

clearly understood that retirees “were eligible for participation in our health 

plan at no premium contribution.” (App. 000155; 000162.) Not only do retirees 

receive premium-free insurance, but they receive the same insurance as 

actives. Even when co-payments, deductibles, and other cost-sharing measures 

were introduced, the expectation has always been that the program “places 

post-65 [aged] retirees on the same co-insurance level as all other retirees and 

active employees.” (App. 000097; 000159.) When the County found that its 

coordination of benefits methodology provided retirees on Medicare “a greater 

benefit than what the active employees receive” (App. 000125), it was modified 

to reduce overpayments but assure that payments to retirees “will never be 

worse than what the County plan would have paid.” (App. 000114.) As stated 

in the 1991 booklet on which Ms. Hussey relies, the retiree is to be provided 
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insurance “on the same basis as coverage provided to the active employee 

group.” (App. 000008.)  

The problem in this case is that Hussey alleges cost-sharing began in 

2000, and actives have been required to pay deductibles, co-payments, and co-

insurance which have increased over the most recent years. (S. App. 000008.) 

In fact, some cost-sharing measures are evident as early as 1989. (App. 

000023-000024 (M.C.G.O. § 17.14(8)(c)-(e)).) Hussey’s complaint is that the 

actives’ plan – and, therefore, her own plan as a retiree – had no co-pays, co-

insurance, or deductibles when she retired; she contends those changes to the 

actives’ plan should never have been applied to her. The district court put it 

well: 

“. . . there is no evidence that the [County] budget 
failed to align retirees’ health-care benefits with those 
of active employees while still covering retirees’ 
monthly premiums. . . . [T]he relevant ordinances 
required nothing more.” 
 

(S. App. 000008.)   

“The County . . . maintains that it only promised Hussey ‘premium-free’ 

health insurance, meaning no monthly cost but with the possibility of co-pays, 

co-insurance, and deductibles. If the County is correct, then Hussey’s taking 

claim must fail.” (S. App. 000007.) The ordinances and their amendments 

clearly demonstrate that the County’s promise was to provide the same 

coverage for retirees as that for actives – including the evolving cost-sharing 

here in issue. That promise has been kept. 
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STANDARD OF REVIEW 

The County concurs with Ms. Hussey as to the appropriate standard of 

review. 

SUMMARY OF THE ARGUMENT 

Since 1971 Milwaukee County has paid the premiums to provide its 

otherwise eligible retirees with the same health insurance which it offers to its 

active employees. When these retirees enter Medicare coverage, the County 

reimburses them the premium cost for their Medicare Part B coverage and 

adds whatever additional amount is necessary so they will receive benefits 

which “will never be worse than what the County plan would have paid” for 

active employees. (App. 000114.)  

Ms. Hussey retired at a time when the County’s plan did not utilize 

deductibles, co-payments, or co-insurance, but those elements have been 

added since then. At first small amounts, by 2011 these measures have 

become “more significant” to Ms. Hussey. (App. 000004, ¶ 14.) For the first 

time since these costs began in 1989, she now complains that the County may 

never reduce its retiree health insurance, and that application of these changes 

to retirees is such a prohibited reduction.4 

Hussey argues that a promise of premium-free insurance can become a 

vested benefit which assures no-cost health care for life because some 

Wisconsin decisions say that public employee pension benefits become vested 

                                                            
4 In her present appeal Hussey has not presented her earlier argument about the way 
in which the County coordinates its benefits with Medicare, so the County will not 
discuss that point in this argument. 
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upon hiring. The County contends that its salary ordinances never spoke of 

anything but retiree health insurance premium payments. Decisions about 

unique pension rights do not control this health insurance program. More 

directly, the evolution of health insurance over the 22 years since Ms. Hussey 

retired cannot be nullified by the County’s assurance that she does not need to 

pay premiums for her continued participation in the same health insurance as 

that of active employees who do pay co-insurance, deductibles, and co-

payments. Hussey’s claim, correctly rejected by the district court, erroneously 

transforms the promise of premium-free insurance into perpetuation of totally 

cost-free medical benefits; there is no basis for that construction of the 

applicable statutes and ordinances. 

ARGUMENT 
 

I. Hussey’s Only Vested Benefit as a Retiree is Premium-Free 
Participation in the County’s Health Insurance Plan for its Active 
Employees. 

 
Over the last four decades, Milwaukee County has adopted a series of 

salary ordinances which have provided its active employees with a succession 

of health insurance plans and then added – in a separate subsection - that it 

would pay the premiums so those retirees who had been hired before 1994 

could continue their participation in the actives’ plan. These ordinances did not 

always specify particular benefits for actives or retirees, but (except as to use of 

an HMO) they always said that the retirees would be in the same plan as active 

employees. The retirees’ benefit was stated, variously, as “payment of Blue 

Cross–Blue Shield and major medical insurance premiums” already provided 
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for actives (App. 000014); “the provisions of (a) [the subsection which said ‘the 

County shall pay the full monthly cost of providing such coverage . . .’ for 

actives] shall apply to retired members of the County Retirement System,” 

(App. 000015, 000020-000021); and later “The county shall pay the full 

monthly cost of providing such coverage to retired members. . . .” (App. 

000026, 000029, 000043, 000054, 000059.) This was always and only a 

promise to pay premiums for, and continue participation in, the actives’ plan.  

No one disputes that this created a vested right to premium-free 

insurance. The issue, rather, is the definition of the insurance benefit which 

was vested. The ordinance only used language such as “payment of . . . 

premiums” and “pay the full monthly cost,” in this context, “monthly cost” can 

only mean premiums. (S. App. 000007.) As the district court noted, “co-pays, 

co-insurance, and deductibles are not incurred on a month-to-month basis.” 

Id. 

The 1996 amendment of this ordinance added that the provisions of 

M.C.G.O. Section 17.14(7)(h) “are considered a part of an employee’s vested 

benefit contract.” This could only be referring to a provision for premium 

payments, not the detailed content of the insurance which those premiums 

bought. (S. App. 000008.) Compare: New York State Court Officers Ass’n v. Hite, 

851 F.Supp.2d 575 (S.D.N.Y. 2012); Boston Teachers Union, Local 66 AFT, AFL-

CIO v. City of Boston, 694 N.E.2d 33, 37 (Mass. Ct. App. 1998). See also Tackett 

v. M & G Polymers USA, LLC, 853 F.Supp.2d 697 (S.D. Ohio 2012); Professional 

Engineers in California Government v. Schwarzenegger, 239 P.3d 1186, 1202 
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(Cal. 2010); United Paperworkers International Union, AFL-CIO, CLC v. Jefferson 

Smurfit Corp., 771 F.Supp. 992, 994 (E.D.Mo. 1991)  (all equating a vested 

“contribution rate” with premiums, not benefits or co-pays). 

Again, the County has never suggested that its otherwise eligible retirees 

are not entitled to continue in the active employees’ plan at County expense 

after that retirement. The wording of M.C.G.O. § 17.14(7)(h) and its successors 

always said that § 17.14(7)(a), which required payment of premiums for actives, 

“shall apply to retired members of the County Retirement System.” This could 

only mean payment of premiums, not preservation of particular features of the 

insurance. 

II. Because the Dispute is About the Content of a Health Insurance 
Program, Reliance on Protection of Pension Benefits is Misplaced. 

 
Much of Hussey’s appeal is based on her theory that Wisconsin statutes 

and Milwaukee County ordinances must assure vesting of retiree benefits for 

health insurance as if they were identical to pension benefits. From the outset, 

this argument simply ignores that distinction in order to expand the premium-

free insurance promise into a cost-free medical benefit; pension laws which 

create vesting rights for pensions do not automatically apply to health 

insurance. There is no dispute that Ms. Hussey, having satisfied all eligibility 

requirements including age, service, hire date, and actual retirement, has an 

unqualified right to lifetime premium-free participation in the actives’ plan. 

However, this obligation is for that participation in, not the content of, the 

health insurance. 
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Hussey has recited a number of state and county regulations which 

preserve rights under M.C.G.O. § 201.24, but these all go to the County’s 

pension plan. In contrast, the retiree health insurance program is part of 

M.C.G.O. Chapter 17, the “Classification Salary Standardization Ordinance.” 

The 1945 Act, as Hussey notes, preserved pension rights, particularly in the 

“form of retirement annuities and death benefits,” 1945 Laws Ch. 138(1). (App. 

000172.) The 1965 legislation which she cites was about protection of 

pensions, stating that no change in a retirement system, (which is the County’s 

M.C.G.O. § 201.24), could deny established rights in that retirement system, 

1965 Laws Ch. 405. (App. 000175-000176.) The retiree health insurance 

program here in issue did not exist at the time these acts were passed, so they 

could not have been designed to affect it. 

Similarly, the cases cited by Hussey to emphasize Wisconsin’s policy of 

protecting pension rights does not deal with the issue here. This is not a case 

about the allocation or use of trust fund assets for unauthorized purposes, 

Wisconsin Retired Teachers Ass’n, Inc. v. Employe Trust Funds Board, 207 Wis. 

2d 1, 558 N.W.2d 83 (1997); Ass’n of State Prosecutors v. Milwaukee County, 

199 Wis. 2d 549, 544 N.W.2d 888 (1996); State Teachers’ Ret. Bd. v. Giessel, 12 

Wis. 2d 5, 106 N.W.2d 301 (1960). Neither is it about the right to a benefit 

upon satisfaction of all eligibility requirements, after the benefit is modified, 

Voigt v. S. Side Laundry & Dry Cleaners, Inc., 24 Wis. 2d 114, 128 N.W.2d 411 

(1964); Rosploch v. Alumatic Corp. of Am., 77 Wis. 2d 76, 251 N.W.2d 838 

(1977); Schlosser v. Allis-Chalmers Corp., 86 Wis. 2d 226, 271 N.W.2d 879 
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(1978); Cantor v. Berkshire Life Ins. Co., 171 Ohio St. 405, 171 N.E.2d 518 

(1960). All these decisions dealt with pension plan administration – asset 

management, eligibility rules, and application of plan documents – and none of 

those issues are in dispute here. 

Roth v. City of Glendale, 2000 WI 100, 237 Wis. 2d 173, 614 N.W.2d 467 

is a health benefit case, but it does not address Hussey’s issue. Roth had a 

right to premium-free health insurance when he retired, was fully eligible to, 

and did begin to receive it. The Wisconsin Supreme Court held that this benefit 

vested and was protected from a subsequent collective bargaining agreement 

which would have required retirees to pay part of their premiums because 

active employees were required to do so. No one seeks any premium payment 

from Ms. Hussey. 

The teaching in Loth v. City of Milwaukee, 2008 WI 129, 315 Wis. 2d 35, 

758 N.W.2d 766 indicates that retiree health benefits do not vest at hiring, but 

only when all eligibility criteria have been satisfied. There the Wisconsin 

Supreme Court ruled that a municipal employee could make prospective 

changes in a retiree health insurance program and apply them to an employee 

who had satisfied the creditable service requirement, but not the requirements 

of age and actual retirement for the prior, more generous benefit. Again, the 

instant case does not question Ms. Hussey’s right to the benefit, which was 

Loth’s basic problem. Id., ¶¶ 42-43 (distinguishing Roth, supra, because Loth, 

having not yet retired or reached the minimum necessary age when the benefit 

change took effect, did not have a contract right to it.) 
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Appellant’s argument based on M.C.G.O. § 17.14(7)(h) is equally 

misplaced. The 1996 amendment to that subsection states that: 

“. . . the provisions of this subsection are considered a 
part of an employee’s vested benefit contract as are 
more fully set forth in 201.24(5.91).” 
 

But it does not say whether “this subsection” means (7)(h), (7), or all of 17.14. 

Moreover, even assuming this action did vest whatever is in § 17.14(7)(h), that 

subsection only addressed the promise of premium payments, not any specific 

insurance policy or its contents. 

The County’s insurance program was originally a Blue Cross–Blue Shield 

policy with an additional major medical policy. Over the years, it had elements 

of an HMO, a PPO, policies with different carriers, coordination with Medicare, 

and a modern evolution of deductibles, co-pays, and other cost-sharing. 

Though cost-sharing began a dozen years ago, this is the first legal challenge to 

any part of the variations in this program. (S. App. 000005.) Indeed, if, as 

Hussey contends, every retiree were entitled to the benefit menu in effect when 

he/she retired, the County would have to maintain dozens of different plans, 

all of which were different from that for the active employees. Nothing in this 

history explains why the language of the ordinance should support Hussey’s 

desire to retain “cost-free” medical coverage instead of the “premium-free” 

insurance she does receive. 

III. Hussey’s Insistence on Retention of the Plan in which No Cost-
Sharing was used is Unsupportable. 

 
The crux of Hussey’s case is her claim to a lifetime under the specific 

insurance plan which was in effect when she retired. Whether or not those 
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benefits are ever modified, Hussey claims she should never have to pay a 

health care cost. However, the County’s obligation to provide continued 

premium-free participation in the active employees’ plan does not mean that 

the plan can never change. In the real life story of health insurance, that 

argument could devastate Hussey, for freezing her benefit as of her 1991 

retirement would exclude her from the current plan’s coverage and benefits for 

any prescription drug, medical treatment, equipment, or covered loss which 

first came into existence since then. Courts “cast a cold eye on the claim that . 

. . [the employer was obligated] to provide for the life of its retirees the precise 

benefits described in insurance booklets drafted ten or twenty years 

previously.” Diehl v. Twin Disc, Inc., 102 F.3d 301, 309 (7th Cir. 1996). 

Hussey has enjoyed the active employees’ health plan without any 

premium being charged to her at all times since her retirement. That premium 

payment is Plaintiff’s right, and it has never been impaired or denied. 

This is not to say that health plans do not evolve both in coverage and in 

cost-sharing. Changes in deductibles, imposition of a managed care plan or a 

specific network of health care providers, and other restrictions in benefits over 

the years do not automatically prove that some property right has been denied. 

Poole v. City of Waterbury, 266 Conn. 68, 104–107, 831 A.2d 211 (2003). “[I]t 

runs counter to all the parties’ interests to construe the [controlling] agreement 

. . . as conferring on [employee] plaintiffs the exact plan set forth under the 

agreement in effect at the time of the retirees’ retirement.” Id., 104; see also 

Zielinski v. Pabst Brewing Co., Inc., 463 F.3d 615, 619 (7th Cir. 2006), (“Holding 
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Pabst to the literal terms of that ancient plan in today’s marketplace would give 

the retirees an insanely generous plan relative to today’s norms, rather than a 

plan that would provide them with the same coverage, mutatis mutandis, that 

they would have had back in 1974.”)  

The 1971 ordinance only provided retirees with premium payments to 

participate in the actives’ plan, not a specific set of benefits. When retirees were 

promised that the employer would provide a lifetime of benefits by referring to 

continual application of a labor contract, the reasonable expectation was and is 

benefits “at a level ‘substantially commensurate’ with the benefits provided 

under the CBA, but with some freedom to impose cost-sharing measures that 

did not substantially reduce benefits.” Temme v. Bemis Co., 622 F.3d 730, 739 

(7th Cir. 2010). The expected benefit here is premium-free health insurance, 

not a specific schedule of payment amounts.  

The comparator at issue is what the County’s active employees receive, 

not what an “ancient plan” in a different age of medical treatment and costs 

used as its benefit schedule. Zielinski suggested comparing increases in 

average drug prices to an increased deductible which cost the retiree more out-

of-pocket dollars but provided comparable coverage and benefits. Here the 

comparator is already in place: the retiree always gets the same benefit 

schedule as the active employee, but never pays anything for the premium 

which would purchase it. This is the “commensurate” benefit. 

Ms. Hussey’s rights to health insurance benefits are exactly and only 

equal to those of an active employee. To whatever extent that, arguendo, may 

Case: 12-3625      Document: 23            Filed: 02/20/2013      Pages: 24



 14

be a promised benefit because of vesting rules and the ordinance, the promise 

is only this parity of retiree and active employee benefits with the County 

paying the retiree’s premiums. As long as that promise is maintained, the 

retiree has no basis to challenge the plan. 

Conflating “premium-free” and “cost free” medical coverage is equally 

unsupportable. The ordinances always said that the County would pay for 

premiums and monthly coverage costs; they never said the employee or retiree 

would be totally free of all heath care costs. Thus, the ordinances, from time to 

time, said active employees were subject to deductibles for emergency room 

care or hospital admission, M.C.G.O. § 17.14(8)(c), (d) (App. 000015, 000017, 

000025); M.C.G.O. § 17.14(8)(d), (e) (App. 000024, 000046); or annual 

treatment costs, File No. 00-666, ¶ 2. (App. 000035.) Hussey herself 

acknowledges those cost-sharings. (App. 000004.) There has long been some 

cost to receive care and treatment through this insurance plan, yet Hussey 

never made an objection until now. 

As if to excuse this absence of any earlier challenge to this difference, 

and to create a right to a “cost-free” program, Hussey moves from the language 

of the ordinances to that of informational booklets as a demonstration of the 

County’s obligations. Like a summary plan description (“SPD”) under ERISA, § 

102, 29 U.S.C. § 1022, these booklets were a “capsule guide [to the plan] in 

simple language for employees.” Herrmann v. Cencom Cable Assoc. Inc., 978 

F.2d 978, 984 (7th Cir. 1992). The ERISA rule demonstrates Hussey’s 

overreaching here. “We allow a participant . . . to rely on the SPD . . . only if 
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there is a direct conflict between the SPD and the underlying policy.” Mers v. 

Marriott International Group Accidental Death and Disbursement Plan, 144 F.3d 

1014, 1023 (7th Cir. 1998); see also Herrmann, supra. The booklet must be in 

such direct conflict with the plan that the plan administrator would be 

arbitrary and capricious if he did not displace the plan’s language with that of 

the SPD. Id.; Becker v. Chrysler, LLC, 691 F.3d 879 (7th Cir. 2012). Changes 

such as the deductibles which began in 1989 (App. 000023-000024), as well as 

the references to monthly payments and premiums in both the ordinances and 

the booklets (e.g., App. 000008), are neither a direct conflict in language nor an 

arbitrary and capricious interpretation of the plan. The County’s definition of 

the vested benefit does not warrant rejection simply because the ordinances 

and the booklets did not utilize identical language.  

“Coverage” is not so broad a term that it must be expanded beyond a 

promise of an insurance policy which provides such coverage. One booklet 

speaks of the retiree’s enrollment “on the same basis as coverage provided in 

the active group. The County will make the full premium contribution on behalf 

of the retiree.” But the next paragraph speaks of integration with Medicare, so 

the benefits are subject to change. (Id.) There is nothing arbitrary or capricious 

about saying this accurately reflects the ordinance’s promise of premium 

payments for retirees based on such coverage status categories as single or 

married, date of hire, or inclusion of dependents. (App. 000020.) Similarly, the 

“same full coverage” under Medicare is the net impact of coordinating those 

benefits, not specifying them. (App. 000007.) 
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All health insurance programs change over time. They extend to provide 

for new benefits as medicine develops new treatments. They focus on new 

issues such as people more frequently retiring before eligibility for Medicare, 

more single parents, more two-income families with each spouse subject to a 

different employer’s health plan, and the need to address health care cost 

inflation. Part of this is a movement to use deductibles, co-payments, and co-

insurance to develop a sense of cost and caution among health care 

consumers. The County would be irresponsible if it ignored these developments 

at taxpayer expense; that could only raise per capita employee costs and, in 

response, foster more severe limits on the participation of future hires in the 

existing plan. In the long run, perpetuating an out-moded program as if it were 

preserved in amber would only hurt employees, taxpayers, and retirees alike. 

There is no way to accept or continue Ms. Hussey’s goal of a plan which can 

never be changed. The County’s commitment to pay premiums for life is not 

betrayed by utilizing the same evolving plan for its actives and its retirees.  
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CONCLUSION 
 

Ms. Hussey has received over 22 years of premium-free retiree health 

insurance, and she is indisputably entitled to continue doing so as long as she 

lives. But the content of that insurance policy is not fixed for life; a promise to 

pay for its premiums does not mean its benefit menu can never be amended. 

The County’s retirees have been provided the right to continue in its active 

employees’ health insurance program with the County paying their monthly 

costs. There is no basis or necessity here to expand that benefit to anything 

more. 

For the reasons set forth above, as well as those offered earlier in these 

proceedings, Defendant-Appellee Milwaukee County requests that the decision 

and order of the district court be affirmed, that the appeal of the Plaintiff-

Appellant be denied, and that her complaint be dismissed with prejudice and in 

its entirety. 

Dated this 20th day of February, 2013. 

      Respectfully Submitted, 

      LINDNER & MARSACK, S.C. 

      s/Alan M. Levy    
      Alan M. Levy 
      411 East Wisconsin Ave., Suite 1800 
      Milwaukee, WI 53202-4498 
      (414) 273-3910 -- Phone 
      (414) 298-9873 -- Fax 

     alevy@lindner-marsack.com 
  

Attorneys for Defendant-Appellee,  
 Milwaukee County 
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CERTIFICATE OF COMPLIANCE WITH F.R.A.P. RULE 32(a)(7) 
 

The undersigned counsel of record for the Defendant-Appellee, Milwaukee 

County, furnishes the following in compliance with F.R.A.P. Rule 32(a)(7): 

I hereby certify that this brief conforms to the rules set forth in Rule 

32(a)(7) for a brief produced with a proportionally spaced font using Microsoft 

Word 2010 in 12 point type, 11 point type for footnotes, and Bookman Old Style. 

The length of this brief is 4,136 words according to the word count in Microsoft 

Word. 

Dated this 20th day of February, 2013. 

      Respectfully Submitted, 

      LINDNER & MARSACK, S.C. 

      s/Alan M. Levy     
      Alan M. Levy 
      411 East Wisconsin Ave., Suite 1800 
      Milwaukee, WI 53202-4498 
      (414) 273-3910 -- Phone 
      (414) 298-9873 -- Fax 

     alevy@lindner-marsack.com 
  

Attorneys for Defendant-Appellee,  
     Milwaukee County 
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CERTIFICATE OF SERVICE 
 

The undersigned counsel for Defendant-Appellee, Milwaukee County, 

hereby certifies that on February 20th, 2013, two copies of the Brief of the 

Defendant-Appellee, Milwaukee County, were delivered to third-party 

commercial carrier, Federal Express, for delivery to Counsel for Plaintiff-

Appellant: 

Michael J. Ganzer, Esq. 
Lauria Lynch-German, Esq. 
Terschan, Steinle, Hodan & Ganzer, Ltd. 
309 N. Water St., Suite 215 
Milwaukee, WI 53202 
Mike@tshglaw.com 
Lauria@tshglaw.com 
 
I also hereby certify that on February 20th, 2013, I electronically filed the 

Brief of the Defendant-Appellee, Milwaukee County, with the Clerk of the Court 

for the United States Court of Appeals for the Seventh Circuit by using the 

CM/ECF system. I certify that all participants in the case are registered 

CM/ECF users and that service will be accomplished by the CM/ECF system. 

Dated this 20th day of February, 2013. 

      Respectfully Submitted, 

      LINDNER & MARSACK, S.C. 

      s/Alan M. Levy    
      Alan M. Levy 
      411 East Wisconsin Ave., Suite 1800 
      Milwaukee, WI 53202-4498 
      (414) 273-3910 -- Phone 
      (414) 298-9873 -- Fax 

     alevy@lindner-marsack.com 
  

Attorneys for Defendant-Appellee,  
      Milwaukee County 

Case: 12-3625      Document: 23            Filed: 02/20/2013      Pages: 24


