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ARGUMENT 
 

I. Earned benefits cannot be modified after they have been earned and vested. Any 
ambiguity about the nature of those benefits should be resolved in favor of the 
beneficiary. 
 

The law in the State of Wisconsin is clear. When an employee has earned a benefit, it 

cannot later be modified. Champine v. Milwaukee County, 280 Wis.2d 603, 696 N.W.2d 245 

(2004).  If an employee is still earning a benefit, it may be modified. (Id.)  Defendant-Appellee 

Milwaukee County does not address this issue directly. Rather, it engages in a pattern of 

misstatements, spin and, at times, misrepresentation. It is not disputed that Plaintiff-Appellant 

Esther Hussey meets the criteria for health care participation paid by Defendant-Appellee. The 

question to be answered by this Court is the nature and scope of the commitment made to 

Plaintiff-Appellant.  To get to those answers, this Court must look at the ordinances and 

disregard Defendant-Appellee’s attempts at misdirection. 

The first piece of misdirection is Milwaukee County’s claim that the ordinance covering 

health care benefits has “always said that retirees would be in the same plan as active 

employees.” (D. Brief, p. 6.)  This is simply and demonstrably wrong.  There is nothing found in 

the ordinances backing that assertion.  Milwaukee County has cited nothing to support this 

statement.  The record is replete with various permutations of the ordinance, Milwaukee County 

Ordinance 17.14 (h) and is set forth in Plaintiff-Appellant’s appendix. (App. 15)  Defendant-

Appellee cannot point to a single instance in the voluminous record of this case where an 

ordinance states “retirees shall be treated the same as actives.”  There are several key phrases 

that run through the separate editions of the ordinance which must be explained.  In 1989, the 

County drew a distinction between the employees hired before and after July 31, 1989.  This 

language was restated in 1993. (Id.)  
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“…The County shall participate in the payment of the monthly costs or premiums for such 
benefits as follows, unless collective bargaining agreements specific otherwise: 
 
(a) The County shall pay the full monthly cost of providing such coverage for employees who 

commenced their employment with Milwaukee County prior to July 31, 1989. 
 

(b) Employees who commenced their employment with Milwaukee County on or after July 31, 
1989, shall pay $10 per month toward the cost of a single plan, $20 per month toward the cost 
of a single parent plan, or $20 per month toward the cost of a family plan. The appropriate 
payment shall be made through payroll deduction.” 

 
(App. 15) 

The key language must be underscored:   “The County shall participate in payment of 

the monthly costs or premiums for such benefits, as follows, unless collective bargaining 

agreements specify otherwise…”  (Id., emphasis added)  That ordinance went on to say that the 

County “shall pay the full monthly cost of providing such coverage” for employees hired prior to 

July 31, 1989.  (Id.)  Retired employees with 15 years of service were also eligible for full 

monthly cost coverage.  (Id.)  In 1993, the ordinance was amended and any person retiring after 

January 1, 1994 would have to pay for his or her own insurance.  (App. 27)  In 2000, the County 

amended the ordinance again, but the “shall participate in payment of the monthly costs or 

premiums for such benefits” language remained in place.  (App. 42)  In the 2000 ordinance, 

however, for the first time since Plaintiff-Appellant’s retirement, a co-pay was added to section 

(a) of the ordinance – that which addressed only active employees.  (Id.)  However, that co-pay 

was not extended by ordinance to retirees, as indicated in section (h) which covered retiree health 

care coverage.  (App. 43)  The stated recapitulation demonstrates two things:  first, over many 

years, active employees and retired employees have been treated entirely different by the 

ordinance, in any number of ways and as such, the assertion that the ordinances “always said that 

the retirees would be in the same plan as active employees” is proven false.  This can lead to 

only one conclusion:  that by meeting the eligibility requirements (being hired prior to July 31, 
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1989 and providing 15 years of service), Esther Hussey had a vested benefit in her fully paid 

health care coverage. 

The second misrepresentation that must be addressed is the County’s assertion that 

changes to co-pays, deductibles and Medicare reimbursement calculations are nothing more than 

plan design elements.  A significant part of the 2012 cost shifting related to a new way to 

calculate payments and which significantly shifted the burden from the County to retirees.  (App. 

83-90)  Milwaukee County previously utilized the “come out whole” method for retiree benefits, 

which provided that any benefit not covered by Medicare would be “paid in full” by the 

County’s healthcare plan.  (Id.)  However, by its 2012 budget, the County has now modified that 

to insist that County retirees pay benefits commensurate with those paid by active Milwaukee 

County employees – in contravention to its earlier promises both by past performance and 

benefits publications.  (App. 6 to 8)  The Medicare re-calculation has further eroded Ms. 

Hussey’s health care benefit.  It is uncontested that Milwaukee County is a self-funded plan.  The 

County alone decides what “elements” will be used in framing costs of the plan.  Plaintiff-

Appellant readily concedes that Milwaukee County cannot be required to provide a plan like the 

one she possessed upon retirement.  Clinics have closed.  Doctors have retired.  HMOs have 

come and gone.  It would be absurd to demand the exact doctors, clinics and drug coverage be 

provided 20 or 30 years past the day of their expatriation.  However, the formulary of funding 

the plan must be, and by ordinance, should be, what was provided to Plaintiff-Appellant for more 

than 35 years since her retirement: cost free health care.  Defendant-Appellee loudly declares, 

“This was always and only a promise to pay premiums for, and continue participation in, the 

actives’ plan.” (D.Brief, p. 7)  Yet, the County does not provide a single nugget of support for 

this position from either an ordinance or from legislative history.  Defendant-Appellee seems to 
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argue the County can interpret the ordinances as it sees fit and wants this court to accept its ipse 

dixit declamation.  The County demands no challenge can be made thereupon.  A look at the 

language easily rebuts the County’s assertion: “shall participate in payment of the monthly costs 

or premiums for such benefits.” (App. 15, 27, and 43)  Defendant-Appellee claims that the co-

pays and deductibles are simply plan elements that are now being utilized by the County. 

(D.Brief, p. 5)  This assertion is made to set up the false construct that co-pays and deductibles 

are permissible as plan design elements – similar to changes in the plan such as replacing 

providers – that have not been challenged in the past by Plaintiff-Appellant.  

It must be stated clearly: Plaintiff-Appellant is not asking that the plans that were in place 

at the time of her retirement be maintained in perpetuity.  Plaintiff-Appellant is simply seeking 

the enforcement of the benefit she earned: the monthly cost of her health care to be paid for by 

the County.  The undisputed truth is that co-pays and deductibles are used for one purpose and 

one purpose only: to hold down the premium cost by shifting costs to users.  (App. 83-90)  By its 

own ordinances, Milwaukee County could not adjust, cost shift or implement plan elements that 

eroded Ms. Hussey’s earned benefit.  Yet, there is a miasma permeating this case that the 

ordinance may be poorly drafted as this Court is asked to consider vastly different views of the 

ordinances – even though the County followed the version suggested by Esther Hussey for 35 

years. 

A municipal ordinance is essentially a statute and is to be construed by the rules that 

govern the construction of statutes. See generally, State ex rel. Village of Newburg v. Town of 

Trenton, 2009 WI App. 139, 321 Wis.2d 424, 773 N.W.2d 500 and Pro’s Sports Bar & Grill, 

Inc., v City of County Club Hills, 589 F.3d 865 (7th Cir. 2009)  It is a maxim of statutory 

construction that ordinances like statutes enjoy a presumption of validity.  See generally, State ex 
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rel. Grand Bazaar Liquors, Inc. v. City of Milwaukee, 105 Wis.2d 203, 208, 3113 N.W.2d 805 

(1982) and Brotherhood of Maintenance of Way Employees v. Atchison, Topeka & Santa Fe Ry. 

Co. 840 F. Supp. 1221 (N.D.Ill. 1993).  A court is to first look at the language of the ordinance. 

See generally,  Metropolitan Builder Ass’n v. Village of Germantown, 2005 WI App 103, ¶ 28, 

282 Wis.2d 458, 698 N.W.2d 301 and Bailey v. United States, 516 U.S. 137, 145, 116 S.Ct. 501, 

133 L.Ed.2d 472 (1995).  If the words’ common and ordinary meaning is clear, the court is to 

apply the ordinance to the facts using the plain meaning and forgo application of any other rules 

of interpretation. See generally,  Metropolitan Builder Ass’n v. Village of Germantown, 2005 WI 

App 103, ¶ 28, 282 Wis.2d 458, 698 N.W.2d 301 and Bailey v. United States, 516 U.S. 137, 145, 

116 S.Ct. 501, 133 L.Ed.2d 472 (1995).  If the language is ambiguous, the court should attempt 

to discern the legislative intent from “the ordinance’s scope, history, context, subject matter and 

purpose.” (Id.)  Ambiguity exits when an ordinance is capable of being understood by reasonably 

well-informed persons in two or more senses.  See generally, Bruno v. Milwaukee County, 2003 

WI 28, 260 Wis.2d 633, 660 N.W.2d 656 and Vulcan Const. Materials, L.P. v. Federal Mine 

Safety and Health Review Com’n, 700 F.3d 297 (7th Cir. 2012)  Upon concluding an ordinance 

is ambiguous, the court should endeavor to find the commonsense meaning and purpose of the 

words employed.  See generally, Kania v. Airborne Freight Corp., 99 Wis2d 476, 756-66, 300 

N.W.2d 63 (1981) and U.S. v. Wysinger, 683 F.3d 784 (7th Cir. 2012).  It is understood that 

judicial deference to the policy choices of a legislature requires that interpretation focus 

primarily on the language of the statute.  See generally, Propp v. Sauk County Bd. of Adjustment, 

232 Wis.2d 495, 779 N.W.2d 706 (Wis.App.2010) and Spiva v. Astrue, 628 F.3d 346 (7th Circ. 

2010).  A court assumes that the legislature’s intent is expressed in the statutory language. (Id.) 
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Drawing the Court’s attention to the oft-repeated “shall participate in payment of the 

monthly costs or premiums for such benefits” found in the ordinance, the construction analysis 

begins.  Is there ambiguity? It is long understood that “shall” is mandatory; its placement negates 

inaction by an entity charged with action until such time as a statute is repealed or replaced. 

Shands v. Castrovinci, 115 Wis.2d 352, 357, 340 N.W.2d 506 (1983).  Taking the plain and 

ordinary meaning of “participate in payment” should cause no consternation – the County is 

responsible for contributing the payment.  That payment is described as “monthly costs or 

premiums” for such benefits.  What was the Milwaukee County Board saying?  Defendant-

Appellee has offered nothing beyond the language of the ordinance itself coupled with its own 

proclamations to help the Court to understand the intent of this ordinance.  If there is ambiguity, 

the court must look at the plain and ordinary meaning of the words, as a regular person would 

understand those words.  State ex rel. Kalal v. Circ. Court for Dane Cty., 2004 WI 58, ¶ 38, 271 

Wis.2d 633, 681 N.W.2d 110.  When addressing monthly costs or premium, Defendant-

Appellant proudly quotes the decision from the court below. (D.Brief, p. 7)  However, that has 

little value to this Court as it is conducting its own de novo review.  

“Premium” is defined as “a payment, as for an insurance policy.”  Webster’s New World 

Dictionary, 4th Ed. (2003), p. 508.  It is also defined as: “periodic payment required to keep an 

insurance policy in effect.”  Black’s Law Dictionary, 8th Ed. (2005), p. 990.  “Cost” is defined as 

“the amount paid or charged for something: price or expenditure”.  Black’s Law Dictionary, 8th 

Ed. (2005), p. 295.  Is this what the average, ordinary person would understand these words to 

mean?  Yes.  Did the County Board draw a distinction between the terms “monthly cost” and 

“premium”?  Yes, by insertion of the word “or” between them.  It is important to remember that 

the premium, especially in a self-funded or self-insured plan, is set by the plan owners, to wit: 
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Milwaukee County.  The premium today represents nearly 40% of the value of Mrs. Hussey’s 

vested benefit of fully paid premium and that reduction derives from three separate actions of the 

county: introduction of co-pays, deductibles and Medicare reimbursement changes. (App. 83 

through 90) No one disputes that Defendant-Appellee has found itself digging deep to meet its 

obligations. However, the failure of Defendant-Appellee to plan for the financial commitment it 

made toward a limited group of discretely defined employees is not Esther Hussey’s fault.  She is 

not trying to raid the County’s treasure box; rather she is simply seeking her due – that which 

was not just promised by Milwaukee County but that which was actually awarded.  Defendant-

Appellee failed to plan ahead to meet its obligations.  It has far greater resources to find 

alternative solutions to its funding issues as compared to an ill 89-year-old woman on a fixed 

income. 

 The Wisconsin Supreme Court has held that pension laws should be liberally construed in 

favor of the person seeking the benefits.  DiDio vs. Bd. Of Trs. Of the Milwaukee Pub. Sch. 

Teachers Annuity & Ret. Fund, 38 Wis. 2nd 261, 156 N.W. 2nd 418 (1968).  The Wisconsin 

Supreme court has also stated that insurance coverage in the private sector should be construed 

in favor of the insured.  Folkman v. Quamme, 2003 WI 115, ¶ 116, 264 Wis.2d 617, 665 N.W.2d 

857.  Taken together, these two well-stated and clearly expressed complimentary precepts stand 

for the proposition that coverage is favored when there is ambiguity.  Applied to the case at bar, 

Wisconsin law mandates that any uncertainty emanating from the language of the 1971 

ordinance, and the ordinances subsequent thereto, be read to favor full coverage as was intended 

in 1971.  Further, if fully paid health care was not what the County intended, then the 35 years of 

fully paid benefits set the expectation of Plaintiff-Appellant. 

II. Case law in the State of Wisconsin demands Plaintiff-Appellant’s success on her 
claims. 
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 Defendant-Appellant says pension law cases presented by Plaintiff-Appellant do not 

apply to the case at bar. (D.Brief, p 9)  Nor do cases talking about the prohibition of modification 

of earned benefits. (Id.)  Even cases that deal with health care benefits do not apply, says 

Defendant-Appellant. (Id., p. 10)  The Defendant-Appellant veers into a cyclone of spin in its 

interpretation of the one case it says does apply.  Plaintiff-Appellant concurs with Milwaukee 

County’s recap of the Loth case as it relates to vesting of benefits at hiring, for purposes of this 

argument.  (D.Brief, p. 10)(referring to Loth v. City of Milwaukee, 2008 WI 129, 315 Wis.2d 35, 

758 N.W.2d 766)  Plaintiff-Appellant does not contend her benefits vested at hiring or even at 

the most generous benefit offered.  Her current position is far stronger.  Ms. Hussey met the 

vesting requirements when she retired.  When she completed her many years of service, her right 

was a vested right in fully paid health care.  The County provided that benefit from her 

retirement in 1991 until 2006. 

 The litany of cases in Wisconsin cited in Plaintiff-Appellant’s initial brief stands for the 

proposition that vested benefits cannot be diminished; that any discrepancy in insurance 

contracts or pension benefits should be construed in favor of coverage; and that ambiguity in the 

Milwaukee County ordinances should be resolved in favor of the retiree.  Plaintiff-Appellant met 

the vesting requirements.  Her health care benefit was declared to be vested by the County Board 

itself.  The County then provided cost free insurance to all eligible retirees from 1971 until 2006. 

If the ordinance which created those benefits is vague or unclear, it should be construed to favor 

coverage to the beneficiary. 

 Defendant-Appellee again misses the mark with its dependence on cases that construe 

other state laws or purport to offer other Federal Circuit decisions as instructive. The foreign 

cases cited throughout the Defendant-Appellee’s brief are persuasive at best but case law from 
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the State of Wisconsin is on point to the case at bar.  Plaintiff-Appellant does not dispute the 

County’s assertion that changes in a specific network of health care providers or mandating an 

HMO would not injure her vested rights.  Requiring retirees to obtain prescriptions by mail 

rather than at Walgreen’s or Osco is acceptable; it does not change her vested right – only how it 

is delivered.  However, imposition of deductible, co-pays, co-insurance payments do erode a 

vested benefit, especially when the provider of the plan is self-funded and self-managed.  This 

distinction moves this case away from the fact patterns found in Zielinksi v. Pabst Brewing Co., 

Inc., 463 F3d 615, 619 (7th Cir. 2006) and Temme v. Bemis Co., 622 F.3d 730, 739 (7th Cir. 

2010).  Zielinski and Temme involved contracts between private sector corporations and workers. 

In Temme, this Court concluded that benefit plans that provided “substantially commensurate” 

benefits were acceptable under the collective bargaining agreement.  Temme at 739.  However, it 

is important to remember, that Wisconsin has declared its intention to offset lower public sector 

pay with immutable benefits.  (App. 171-176)  In so doing, the Wisconsin legislature set public 

employees apart from those in the private sector and further distinguished, and protected, the 

employees and retirees of Milwaukee County. 

III. An ordinance is presumed to be valid and to be in accordance with existing law. 
Formulated under the Laws of 1945, and incorporated expressly by County 
Ordinance, Wisconsin law long ago forbade the diminishment of vested benefits. 
  

 The District Court ignored the intent of the Wisconsin legislature as expressed in two 

laws which remain in force today – and any law that is passed thereafter is assumed to be in 

conformity with those laws.  In 1937, the Wisconsin Legislature authorized, by statute, a 

retirement system for counties with populations of 500,000 or more.  (App. 171)  At the time, 

Milwaukee County was the only county in the State of Wisconsin of that size.  In 1945, this 
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statutory section was revised and the revision included a legislative intent section which remains 

applicable to this day. That section reads, in relevant part: 

“(1) LEGISLATIVE POLICY. Employes have been attracted to and 
have remained in the public service in counties of more than 500,000 
population despite the prevailing higher wages in other employments 
because of the deferred compensation for the service promised to them in 
the form of retirement annuities and death benefits in the retirement to 
which they have been admitted as contributing members. The purpose of 
this act is to strengthen the public service in the most populous counties 
of the state by establishing the security of such retirement and death 
benefits. 
…. 
 (c) Every future entrant who shall become a member of this 
retirement system after the effective dates of this act shall have similar 
benefit contract and vested right in the annuities and all other benefits in 
the amounts and on the terms and conditions and in all other respects as 
provided in the law under which the retirement system was established as 
such law shall have been amended and be in effect at the effect at the 
date of commencement of his membership.” (Emphasis added.) 

  
(Id.) 

 
 In 1965, the legislature granted “home rule” to counties, including Milwaukee County. 

These provisions allowed counties to manage retirement benefits and make changes as necessary 

to ensure continued operation of the retirement system. The legislature included an imperative 

restraint: 

“[N]o such change shall operate to diminish or impair the annuities, 
benefits or other rights of any person who is a member of such retirement 
system prior to the effective date of any such change. (Emphasis added) 
 
(App. 174) 

  
The importance of the above quoted 1945 and 1965 enactments cannot be over emphasized. 

Wisconsin’s Legislature has precluded Milwaukee County from modifying any benefit for those 

enrolled in Milwaukee County’s retirement system prior to the date of a change.  It is important 

to again note that Milwaukee County has expressly stated that health care benefits are vested 

rights. 
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 In 1967, Milwaukee County included the following language in Chapter 201 of the 

ordinances, which referenced back to the Laws of 1938 as modified by the Laws of 1945: 

“The system created hereunder shall become effective as of December 
24, 1967, as to all persons of the county on or after such date and shall be 
a continuation of the retirement system originally effective on January 1, 
1938, as amended from time to time thereafter.” 
 
(App. 177) 

 
It is appropriate to point out again that Esther Hussey committed 30 years to Milwaukee 

County.  The Wisconsin Legislature, recognizing the wage disparity between public and private 

sector employment, guaranteed retirement and other benefits to Milwaukee County employees. 

In 1967, Milwaukee County by its ordinance expressly stated that Chapter 201, relating to 

pension benefits, was a continuation of the State Legislature’s enactment preserving pension, 

annuities and other benefits to the Milwaukee County employees.  The County’s ordinance 

incorporated the guarantees of all benefits being vested by contract and thus the prohibition 

against diminishment of any such vested rights.  The commitment to protecting retiree benefits 

extends to Ms. Hussey’s health care benefits since she was an employee who provided her 

service to the County despite lower wages than could be found in private sector employment. 

 With the lengthy legislative history of mandating this Milwaukee County retiree’s right to 

pension, annuities and other benefits, especially once enrolled as a retiree, it is confounding that 

the District Court completely ignored any discussion of the issue in its Opinion and Order. 

Rather, the statutes should have been dispositive. The Decision of the District Court and its 

judgment must be reversed. 
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